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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et scq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq ), the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the orcer in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions, 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 

"+ ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 3754) 


In re GEORGE SIROTA AND SONS, GEORGE SIROTA, NORMAN L. SIR- 
OTA, BENJAMIN SIROTA, HARRY A. ASPINWALL, AND DYKE CUL- 
LUM. CEA Docket No. 54. Decided January 13, 1954. 


Remand of Proceeding to Office of Hearing Examiner 


Since the facts alleged in complainant’s motion and the reply thereto had 
not been introduced in evidence in the proceeding and it seems appro- 
priate in the public interest that evidence should be received as to whether 
the sanction ordered against George Sirota and Sons should apply to 
Sirota and Company, accordingly, the proceeding is referred back to 
the Office of the Hearing Examiner for the purpose of obtaining evi- 
dence on this issue by hearing or stipulation or both. 


Mr. Benj. M. Holstein for Commodity Exchange Authority. Mr. Donald 
Marks of Baer, Marks, Friedman, Berliner & Klein, of New York, New 
York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


On July 31, 1953, an order was entered in this proceeding pro- 
viding for sanctions applicable to all respondents including sus- 
pension of the registration under the act of George Sirota and 
Sons as a futures commission merchant. On August 18, 1953, the 
complainant filed a motion to have the order clearly state that 
the suspension applies to the registration of Sirota and Company. 
The motion recites that Sirota and Company, a partnership, was 
formed after the referee’s report was issued in this proceeding 
recommending sanctions against the respondents and that it con- 
sists of the four partners who comprised George Sirota and Sons 
plus an additional partner. 

Pending action upon the complainant’s motion, the order of 
July 31, 1953, was stayed as to the suspension of the registration 
of George Sirota and Sons. The Sirota respondents filed a reply 
to the complainant’s motion. 

The facts alleged in the complainant’s motion and in the reply 
thereto have not been introduced in evidence in the proceeding 
and it seems appropriate in the public interest that evidence should 
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be received as to whether the sanction ordered against George 
Sirota and Sons should apply to Sirota and Company. Accordingly, 
the proceeding is referred back to the Office of Hearing Examiners 
for the purpose of obtaining evidence on this issue by hearing 
or stipulation or both. 


(No. 3755) 


In re GARNER R. BATSON AND W. H. Cox, AS INDIVIDUALS, AND 
GARNER R. BATSON AND W. H. Cox, d/b/a W. H. Cox. P&S 
Docket No. 2053. Decided January 4, 1954. 


Suspension of Registration for Fifteen Days—Unfair, Un- 
justly Discriminatory and Deceptive Practices — Selling 
Livestock without Being Registered and Furnishing Bond— 
Using Name of Registered Dealer to Evade Registration 
and Bonding Requirement—Cease and Desist—Failing to 
Keep Proper Books and Records—Consent Order 


For violating the act by buying and selling livestock for his own account 
as a dealer without being registered and furnishing bond, respondent, 
G. R. B., is ordered to cease and desist from such violations, and for 
violating the act by permitting G. R. B. to evade compliance with the 
registration and bonding requirements of the act by permitting pur- 
chasers and sales of livestock to be made in his name, respondent, W. H. 
C.’s registration is suspended for a period of fifteen days, and respond- 
ents are ordered to cease and desist from engaging in the unfair, un- 
justly discriminatory and deceptive practices set forth in Findings of 
Fact 4 and 5 herein, and respondent W. H. C. is ordered to keep proper 
accounts, records and memoranda as will disclose all transactions in- 
volved in his business at the stockyard. 

. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration. Mr. Tyree B. Harris, of Walker, Hooker, Keeble, Dodson 
& Harris, of Nashville, Tennessee, for respondents. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Branch, Production and Mar- 
keting Administration, on March 30, 1953, charged respondents 
with wilfully violating sections 303, 312(a), and 401 of the act, 
and sections 201.10 and 201.27 of the regulations issued under 
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said act, and section 10 of the Federal Trade Commission Act, 
which section is incorporated in and made a part of the Packers 
and Stockyards Act by section 402 of the latter act. Respondents, 
on April 16, 1953, through their attorney, filed an answer tu the 
Order of Inquiry and Notice of Hearing in which they denied 
the allegations contained in the Order of Inquiry and Notice of 
Hearing. Subsequently, on November 12, 1953, respondents filed 
an amended answer in which they admitted such allegations and 
consented to the issuance of an appropriate order, with findings 
of fact, requiring them to (1) cease and desist from the practices 
ccmplained of in the said Order of Inquiry and Notice of Hearing, 
and (2) keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in the business of 
respondent W. H. Cox at the stockyard, and suspending the reg- 
istration of respondent W. H. Cox for a period of 15 days. Re- 
spondents, in said amended answer, also waived an oral hearing 
and the report of the examiner. The Livestock Branch, by its at- 
torney, has recommended that such an order be issued and that 
respondent Cox’s registration be suspended for a period of 15 
days. 


FINDINGS OF FACT 


1. The Union Stock Yards, Nashville, Tennessee, hereinafter 
referred to as the stockyard, at all times mentioned herein was a 
posted stockyard subject to the provisions of the act. 


2. Respondents, at the times mentioned herein, acted as deal- 
ers at the stockyards within the meaning of that term as d-fined 
in the act. 


Respondent W. H. Cox is registered with the Secretary to buy 
and sell livestock for his own account at the stockyard, and at all 
times since October 16, 1950, was so registered. 


8. Respondent Garner R. Batson, at the stockyard, on or about 
9 different dates during the year 1950, 2 different dates during 
the year 1951, and 5 different dates du@ing the year 1952, and at 
divers other times during the years 1950, 1951, and 1952, bought 
and sold livestock for his own account as a dealer without being 
registered with the Secretary and furnishing bond as required 
by the act and the regulations. 

4. Respondents Garner R. Batson and W. H. Cox, doing busi- 
ness as W. H. Cox, at the stockyard, during the months of Novem- 
ber and December, 1950, during every month in the years 1951 
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and 1952, and during the month of January, 1953, bought and sold 
livestock for their own account as a dealer without being regis- 
tered with the Secretary and furnishing bond as required by the 
act and the regulations. 


5. Respondent W. H. Cox, during the period from November, 
1950 through January, 1953, permitted the purchases and sales 
of livestock by respondent Garner R. Batson and respondent Cox, 
doing business as W. H. Cox, referred to in Finding of Fact 4 
above, to be entered in his name as purchaser or seller of the live- 
stock, as the case may be, for the purpose and with the effect of 
concealing the fact that such dealer operations were being en- 
gaged in by respondent Garner R. Batson and respondent Cox, 
doing business as W. H. Cox, thereby using respondent Cox’s in- 
dividual registration as a means to enable respondent Garner R. 
Batson and respondent Cox, doing business as W. H. Cox, to 
evade compliance with the registration and bonding requirements 
of the act and the regulations. 


6. Respondent Garner R. Batson, during the years 1950, 1951, 
and 1952, failed to keep accounts, records and memoranda that 
fully and correctly disclosed all transactions involved in his busi- 
ness as a dealer at the stockyard. 


7. Respondents Garner R. Batson and W. H. Cox, doing busi- 
ness as W. H. Cox, during the years 1950, 1951, and 1952, failed 
to keep accounts, records and memoranda that fully and correctly 
disclosed all transactions involved in their business as a dealer 
at the stockyard, including the true ownership of the business. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondents have wilfully violated sections 303 and 312(a) of the 
act and sections 201.10 and 201.27 of the regulations. It is also 
concluded that the respondents failed to keep such accounts and 
records as fully and correctly disclosed all transactions in their 
business, in violation of Section 401 of the act and section 10 of 
the Federal Trade Commission Act. 

Inasmuch as respondents have consented and the complainant 
has recommended that an order be issued which would require 
the respondents to (1) cease and desist from the practices com- 
plained of in the Order of Inquiry and Notice of Hearing, and 
(2) keep such accounts, records and memoranda as will fully and 
correctly disclose all transactions involved in the business of re- 
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spondent W. H. Cox, at the stockyard, and suspend the registra- 
tion of respondent W. H. Cox for a period of 15 days, the order 
will be issued. 










ORDER 


Respondent Garner R. Batson shall cease and desist from oper- 
ating as a dealer, at the stockyard, without being registered with 
the Secretary and furnishing bond as required by the act and the 
regulations, as set forth in Finding of Fact 3 above. 

Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set forth in Find- 
ings of Fact 4 and 5 above. 

Respondent W. H. Cox shall keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in his business at the stockyard. 

Respondent W. H. Cox’s registration under the act is suspended 
for a period of 15 days from the effective date hereof. 

This order shall become effective six days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 
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In re THOMAS C. DENNISON, d/b/a CUMBERLAND VALLEY LIVE- 
STOCK COMPANY. P&S Docket No. 206C. Decided January 4, 
1954. 










Suspension of Registration for Twenty-One Days—Unfair, 

Unjustly Discriminatory and Deceptive Practices — Pur- 

chasing Livestock under Assumed Name—Causing Issuance 

of False Scale Tickets—Selling Livestock under Assumed 

Name—Failing to Keep Proper Books and Records—Cease 
and Desist—Consent Order 


For violating the act by purchasing livestock under an assumed name, caus- 
ing the market agency through which the livestock was purchased to 
issue false and incorrect accounts of sale and the stockyard to issue 
false and incorrect scale tickets, selling livestock in a similar manner, 
and failing to keep proper accounts, records and memoranda, respond- 
ent’s registration is suspended for a period of 21 days, and respondent 
is ordered to cease and desist from such violations of the act and the 
regulations thereunder, and to keep proper books and records. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration. Mr. David M. Keeble of Walker, Hooker, Keeble, Dodson 
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& Harris, of Nashville, Tennessee, for respondent. Mr. John Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.) hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Directors, Livestock Branch, Production and Mar- 
keting Administration, on April 27, 1953, charged respondent with 
wilfully violating sections 312(a) and 401 of the act and section 
10 of the Federal Trade Commission Act, which section is incor- 
porated in and made a part of the Packers and Stockyards Act 
by section 402 of the latter act. Respondent, on May 20, 1953, filed 
an answer in which he admitted some of the allegations contained 
in the Order of Inquiry and Notice of Hearing, denied most of 
them, and attempted to explain or justify his actions in connec- 
tion with the remainder of the allegations. Subsequently, on No- 
vember 12, 1953, respondent filed an amended answer in which he 
entered a plea of nolu contendere to the charges contained in the 
Order of Inquiry and Notice of Hearing and consented to the issu- 
ance of an appropriate order, with findings of fact, requiring re- 
spondent to (1) cease and desist from the practices complained 
of in the said Order of Inquiry and Notice of Hearing, and (2) 
keep such accounts, records and memoranda as will fully and cor- 
rectly disclose all transactions in his business at the stockyard, 
and suspending his registration for a period of 21 days. Respond- 
ent, in said amended answer, also waived an oral hearing and 
the report of the examiner. The Livestock Branch, by its attorney, 
has recommended that such an order be issued and that respond- 
ent’s registration be suspended for a period of 21 days. 


FINDINGS OF FACT 

1. The Union Stock Yards, Nashville, Tennessee, hereinafter 
referred to as the stockyard, at all times mentioned herein was 
a posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary as a market 
agency to buy livestock on a commission basis and as a dealer 
to buy and sell livestock for his own account, at the stockyard, 
and at all times mentioned herein was so registered. 

8. Respondent, at the stockyard, on or about 40 different dates 
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during the period from November 3, 1952, through February 13, 
1953, and at divers other times during the period from November 
1, 1952, through February 28, 1953, purchased livestock under 
the assumed name of C. V. Brown; caused the market agency 
through which the livestock was purchased to issue false and in- 
correct accounts of sale and the stockyards to issue false and incor- 
rect scale tickets showing said assumed name of C. V. Brown as 
the purchaser of the livestock instead of the name of respondent; 
and caused the market agency to make copies of such false and 
incorrect accounts of sale and scale tickets and the stockyard to 
make copies of the false and incorrect scale tickets parts of their 
accounts and records. 


4. Respondent, at the stockyard, on or about 28 different dates 
during the period from November 3, 1952, through February 12, 
19538, and at divers other times during the period from November 
1, 1952, through February 28, 1953, sold livestock under assumed, 
false, fictitious or otherwise incorrect names, and, in connection 
with such sales, caused the market agency through which the live- 
stock was sold to issue false and incorrect accounts of sale show- 
ing said assumed, false, fictitious or otherwise incorrect names as 
the sellers of the livestock instead of the name of respondent, 
copies of which were made a part of the accounts and records of 
the market agency. Respondent, in connection with such sales 
transactions, improperly executed scale tickets on which he re- 
corded, without proper authority, information as to the names 
of the sellers and the weights of the livestock and used them to 
cover and support such sales of his livestock. 

5. Respondent, at the stockyard, at divers times during the 
period from November 1, 1952, through February 28, 1953, in sales 
transactions other than those described in Finding of Fact 4 
above, sold livestock under assumed, false, fictitious, or otherwise 
incorrect names and, in connection with such sales transactions, 
improperly executed scale tickets on which he recorded, without 
proper authority, information as to the names of the sellers and 
the weights of the livestock and used them to cover and support 
such sales of his livestock. 

6. Respondent, during the period from January 1, 1952, 
through February 28, 1953, failed to keep accounts, records and 
memoranda that fully and correctly disclosed all transactions in- 
volved in his business as a market agency and dealer at the stock- 


yard. 
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CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has wilfully violated section 312(a) of the act and sec- 
tion 10 of an act entitled “An Act to Create a Federal ''rade Com- 
mission, to define its powers and duties, and for other purposes,” 
which section is incorporated in and made a part of the Packers 
and Stockyards Act by section 402 of the latter act. It is also con- 
cluded that the respondent failed to keep such accounts and rec- 
ords as fully and correctly disclosed ali transactions involved in 
his business, in violation of section 401 of the act and said section 
10 of the Federal ''rade Commission Act. 

Inasmuch as respondent has consented and the complainant has 
recommended that an order be issued which would require the re- 
spondent to (1) cease and desist from the practices complained 
of in the Order of Inquiry and Notice of Hearing, and (2) keep 
such accounts, records and memoranda as wiil fully and correctly 
disclose all transactions involved in his business at the stockyard, 
and suspend respondent’s registration for a period of 21 days, the 
order will be issued. 


ORDER 
Respondent shall cease and desist from engaging in the unfair, 


unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correcily disclose all transactions involved in his 
business at the stockyard. 

Respondent’s registration under the act is suspended for a 
period of 21 days from the effective date hereof. 

This order shall become effective six days after service and 
copies hereof shall be served upon the parties by registered mail 


or in person. 


(No. 3757) 


In re EARL GRIMES. P&S Docket No. 2077. Decided January 6, 
1954. 


Cease and Desist—Violations of Act—Operating as Dealer 
without Being Registered and Furnishing Bond 


Respondent is ordered to cease and desist from intentionally and wilfully 
engaging as a dealer without being registered at one stockyard and 
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without being bonded at three stockyards unless and until he has regis- 
tered and furnished bond as required by the act and the regulations 
thereunder. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Mr. Earl Grimes, of Alma, Oklahoma, respondent, pro se. Mr. Jack 
W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
filed on September 18, 1953, with the Hearing Clerk, Office of 
the Solicitor. The respondent, Earl Grimes, was charged with 
operating at three stockyards in Oklahoma without being bonded, 
and at one of them without being registered to do so. Copies of 
the complaint and the applicable rules of practice were served 
on respondent by registered mail on September 26, 1953. 

No answer was filed within the time allowed. Under section 
202.9 of the rules of practice (9 CFR Part 202), failure to answer 
constitutes admission of the allegations of the complaint and a 
waiver of oral hearing. The matter was sent to the Office of Hear- 
ing Examiners, where it was assigned to Hearing Examiner Jack 
W. Bain on November 20, 1953. Pursuant to the rules of practice, 
the examiner issued his report without further investigation or 
hearing. A copy of the report was served upon the respondent 
but no exceptions were filed. 


FINDINGS OF FACT 


1. The Southern Oklahoma Livestock Exchange, Ardmore, 
Oklahoma, the Farmers and Traders Community Auction, Duncan, 
Oklahoma, and the Ringling Auction Sale, Ringling, Oklahoma, at 
all times material herein were stockyards posted as subject to the 
act. 


2. The respondent, Earl Grimes, is registered as a dealer to 
buy and sell livestock for his own account at the stockyards named 
above at Ardmore and Ringling, Oklahoma, but not at the stock- 
yard at Duncan, Oklahoma. 


8. From March 4 to June 10, 1953, respondent purchased 
cattle, calves, and hogs for his own account as a dealer at the 
stockyards named above at Ardmore and Ringling, Oklahoma, 
without having furnished the bond required by the act. 
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4, On different dates in June 1953, respondent bought cattle 
and hogs for his own account as a dealer at the stockyard named 
above at Duncan, Oklahoma, without having registered as a dealer 
at that stockyard, and without having furnished the required 
bond. 


CONCLUSIONS 

Engaging as a dealer without being registered at one stockyard 
and without being bonded at three stockyards violated the law 
(7 U.S.C. 208, 204) and the regulations (9 CFR 201.10, 201.27), 
and constituted unfair, discriminatory, and deceptive practices in 
violation of 7 U.S.C. 218. Because of respondent’s intentionally 
and wilfully engaging in these practices, he should be ordered not 
to repeat any of the violations. 


ORDER 
Respondent shall cease and desist from operating as a dealer 
at any stockyard posted as subject to the Packers and Stockyards 
Act unless and until he has registered and furnished bond as re- 


quired by the act and the regulations. 

Copies hereof shall be served on the parties. Except as to serv- 
ice, this order shall become effective on the tenth day after this 
date. 


(No. 3758) 


In re BEN KAPP AND CLOE ANN KAPpP, d/b/a KAPP AND COMPANY. 
P&S Docket No. 2079. Decided January 6, 1954. 


Cease and Desist—Violations of Act—Making False Entries 
in Records Relating to Exchange of Checks 


Respondents are ordered to cease and desist from violating the act by mak- 
ing false entries in records relating to an exchange of checks and caus- 
ing to make entries in respondents’ books and records falsely indicating 
a purchase and sale of livestock, and are ordered to keep such records 
as correctly reflect all transactions involved in their business as a regis- 
tered dealer and market agency. 

. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Benn Kapp and Cloe Ann Kapp, partners doing business as Kapp 
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and Company, of Oklahoma City, Oklahoma, respondents, pro se. Mr. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seqg.), instituted by a complaint 
filed on October 2, 1953, with the Hearing Clerk, Office of the 
Solicitor. The respondents, partners operating as Kapp and Com- 
pany, of Oklahoma City, Oklahoma, were charged with making 
false enteries in records relating to an exchange of checks. Copies 
of the complaint and the rules of practice were served on respond- 
ents by registered mail on October 8, 1953. 


Respondents filed an answer on October 16, admitting that in- 
correct record entries were made but stating that there was no 
fraud involved, an employee of respondents merely having chosen 
an unfortunate method of accommodating a friend. On November 
3, complainant filed a recommendaticn that a case and desist order 
be issued. Thereafter the matter was sent to the Office of Hearing 
Examiners, where it was assigned to Hearing Examiner Jack W. 
Bain on November 20. 

Section 202.9(c) of the rules of practice (9 CFR Part 202) 
provides that admission of the facts a.l.ged constitutes a waiver 
of oral hearing. In accordance with such provision, the examiner 
issued his report without further investigation or hearing. The 
respondents filed no exceptions to the report. 


FINDINGS OF FACT 


1. The Oklahoma National Stock Yards, Oklahoma City, Okla- 
homa, at all times material herein was a stockyard posted as sub- 
ject to the act. 


2. Atall times material herein, the respondents, Ben Kapp and 
Cloe Ann Kapp, partners doing business as Kapp and Company, 
were registered under the act as a dealer to buy and sell livestock 
for their own account and as a market agency to render clearing 
services at the above-named stockyard. 


3. About December 24, 1952, Jack W. Anderson, an employee 
of respondents, issued a check on respondents for $61.75, payable 
to Joe Wright, which Anderson or Joe E. Fisher, another employee 
of respondents, exchanged with Joe Wright for a check in an 
equal amount issued by the Dempsey Wright Live Stcck Ccmmis- 
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sion Company, Joe Wright’s employer, dated October 15,, 1952, 
intended for Joe Wright’s personal use but erroneously made pay- 
able to respondents. Instead of recording these checks correctly, 
Anderson or Fisher made entries in respondents’ books and rec- 
ords falsely indicating a purchase of livestock for $61.75 and a 
sale of livestock for the same amount. 


CONCLUSIONS 
Making false entries in records constituted violations of sections 
312 and 401 of the act (7 U.S.C. 218, 221 and Section 10 of the 
Federal Trade Commission Act (15 U.S.C. 50), incorporated by 
reference into the Packers and Stockyards Act by 7 U.S.C. 222. 
Respondents should be ordered not to repeat the violations, as rec- 
ommended by the complainant. 


ORDER 


Respondents shall cease and desist from making false entries 
in their records, and shall keep such records as correctly reflect 
all transactions involved in their business as a registered dealer 
and market agency. 


(No. 3759) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided January 14, 1954. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, respondent’s petition requesting that the 
current rates and charges be extended for one year is granted and, for 
good cause shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Nashville Union Stock Yards, Inc., of Nashville, Tennessee, respondent 
pro se. 

Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), in which a basic order 
prescribing reasonable rates was entered on August 2, 1929. Sup- 
plemental orders have been issued from time to time to permit the 
assessment by respondent of certain temporary rates and charges 
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different from the rates and charges prescribed in the basic order. 
Pursuant to an order issued on February 2, 1953 (12 A.D. 118), 
which is the most recent of these supplemental orders, the cur- 
rent temporary schedule of rates and charges is due to expire on 
February 7, 1954. 

By a petition filed on December 23, 1953, respondent requested 
that the current rates and charges be extended for one year. 

Prior to the issuance of the order of February 2, 1953, author- 
izing increases in rates and charges, notice of the petition there- 
for was published in the Federal Register, and, although interested 
persons were afforded an opportunity to be heard in the matter, 
no interested person notified the Hearing Clerk of a desire to be 
heard. Inasmuch as the present petition does not involve an in- 
crease of rates and charges lawfully prescribed by the Secretary 
or new rates and charges for services not heretofore covered by 
order, it is found that further notice and public procedure on this 
order are unnecessary. 

The Livestock Division, Agricultural Marketing Services, filed 
an answer recommending that the petition be granted and that 
an order be issued continuing in effect the order of February 2, 
1953, to and including February 7, 1955. 

Since the parties are agreed, respondent’s petition is granted 
and the order issued on February 2, 1953, is hereby continued 
in effect to and including February 7, 1955, unless modified or 
further extended before the latter date. 

The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is found 
for making this order effective in less than 30 days. 

This order shall become effective on February 8, 1954, and 
copies hereof shall be served upon the parties by registered mail 
or in person. 
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(No. 3760) 


In re D. O. WILES, GLEN CARTER, K. D. Wooprow, AND L. E. 
COOPER, PARTNERS, d/b/a BURNEY-WILES LIVESTOCK COMMIS- 
SION COMPANY. P&S Docket No. 2076. Decided January 21, 
1954. 


Suspension of Registration for 30 Days—Cease and Desist 
—Violations of Act—Improperly Using Funds Received as 
Proceeds—Failing to Show in Accounts True Name of Pur- 
chaser of Livestock—Maintaining Shortage in Custodial 
Account for Shippers’ Proceeds—Selling Consigned Live- 
stock to Employees—Failing to Make Proper Commission 
and Yardage Charges — Making Unlawful Payments to 
Truckers—Failing to Keep Proper Books and Records— 
Consent Order 


For violating the act by using funds received as proceeds from the sale of 
consigned livestock for respondents’ own purposes, maintaining a short- 
age in the Custodial Account for Shippers’ Proceeds, selling livestock to 
an employee of respondents, submitting accounts of sale of livestock 
which failed to show the true name of the purchaser, selling consigned 
livestock to respondents’ officers and partners, failing to assess the sell- 
ing commission charges and yardage charges provided in respondents’ 
and the stockyard owners’ schedules of rates and charges, making un- 
lawful payments to a trucker delivering livestock for owners or con- 
signors, and failing to keep proper books and records, respondents are 
ordered to cease and desist from such violations, and their reg‘stration 
under the act is suspended for a period of 30 days, and respondents are 
ordered to deposit the gross proceeds received from the sale of livestock 
on a commission basis in a separate bank account designated as “Ship- 
pers’ Proceeds Account,” and to keep proper books and records. 


. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration (now Livestock Division, Agricultural Marketing Service). 
Mr. E. Andrew Carr of Schwab and Carr, of Springfield, Missouri, for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The Order of Inquiry and 
Notice of Hearing, filed by the Director of the Livestock Branch, 
Production and Marketing Administration (now Director of the 
Livestock Division, Agricultural Marketing Service), on Septem- 
ber 23, 1953, charges respondents with various violations of the 
act and the regulations promulgated thereunder (9 CFR 201 et 
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seq.). On October 20, 1953, respondents filed an answer admitting 
certain of the allegations contained in the Order of Inquiry, deny- 
ing others, and making certain explanations with respect to the 
matters complained of in the Order of Inquiry. On December 8, 
1953, respondents filed an amended answer admitting the jurisdic- 
tional allegations in the Order of Inquiry and that they violated 
the act and regulations as alleged in the Order of Inquiry, and 
agreeing to a consent disposition of this proceeding. The Live- 
stock Division recommended that an order be issued: (1) requir- 
ing respondents to cease and desist from the violations alleged 
in the Order of Inquiry: (2) requiring respondents to deposit the 
gross proceeds received from the sale of livestock on a ccmmis- 
sion basis in a separate bank account designated “Shippers’ Pro- 
ceeds Account’, or by a similar designation, and not to withdraw 
funds therefrom for any purposes except those for which ship- 
pers’ proceeds properly may be used, in accordance with section 
201.42 of the regulations under the act (9 CFR 201.42); (3) re- 
quiring respondents to keep such accounts, records, and memor- 
anda as will fully and correctly disclose all transactions involved 
in their business at the stockyard; and (4) suspending respond- 
ent’s registration in the manner set forth in the amended answer. 


FINDINGS OF FACT 


1. The Joplin Stockyards, Joplin, Missouri, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein and 
is now a posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commis- 
sion basis at the stockyard, and at the times of the transactions 
of respondents hereinafter referred to were so registered. 


3. Respondents used funds received as proceeds from the sale 
of livestock consigned to them for sale on a commission basis for 
purposes of their own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering or impairing the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock or other persons having 
an interest therein, in that respondents, on May 30, 1953, had a 
shortage of $1,044.92 in their Custodial Account for Shippers’ 
Proceeds. As of that date, respondents had outstanding checks 
drawn on such account amounting to $90,599.99 and had to offset 
such outstanding checks a bank balance of $58,347.80, additional 



























16 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 13 A.D. 14 





cash on hand of $18,931.19, and proceeds receivable of $12,276.08. 


4. On eight occasions during the period from May 1, 1953, 
through June 8, 1953, as set forth in the Order of Inquiry, re- 
spondents sold livestock consigned to them for sale on a commis- 
sion basis to an employee of respondents, Orlan L. Shanks, and in 
connection therewith respondents submitted accounts of sale to 
the consignors of the livestock which failed to show the true name 
of the purchaser of the livestock and made copies of such accounts 
of sale a part of respondents’ accounts, records, and memoranda. 


5. On April 9, 1953, and April 14, 1953, as set forth in the 
Order of Inquiry, respondents sold livestock consigned to them 
for sale on a commission basis to three of their officers and part- 
ners, D. O. Wiles, K. D. Woodrow, and L. E. Cooper, and in con- 
nection therewith respondents submitted accounts of sale to the 
consignors of the livestock which failed to show the true names 
of the purchasers of the livestock and made copies of such accounts 
of sale a part of respondents’ accounts, records, and memoranda. 

6. On May 7, 1953, May 19, 1953, and May 21, 1953, respond- 
ents sold livestock consigned to them for sale on a commission 
basis to J. F. Potts, an unregistered dealer at the stockyard, sub- 
mitted accounts of sale to the consignors of the livestock which 
failed to show the true name of the purchaser of the livestock, 
and made copies of such accounts of sale a part of respondents’ 
accounts, records, and memoranda. 

7. On nine occasions during the period from January 5, 1953, 
through April 2, 1958, as set forth in the Order of Inquiry, re- 
spondents sold livestock consigned to them for sale on a commis- 
sion basis and in connection therewith failed to assess the selling 
commission charges and yardage charges provided in respondents’ 
and the stockyard owner’s schedule of rates and charges on file 
with the Secretary of Agriculture and in effect at such times. No 
selling commission charges or yardage charges were assessed by 
respondents in connection with such transactions. 

8. During the first five months of 1953, respondents made un- 
lawful payments of $25.00 per month to Merle Hininger, a trucker 
delivering livestock for owners or consignors. 

9. During the months of April, May, and June, 1953, respond- 
ents failed to keep such accounts, records, and memoranda as fully 
and correctly disclosed all transactions involved in their business 
at the stockyard, in that their accounts, records, and memoranda 
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failed to disclose the true names of the purchasers of consigned 
livestock. 


10. Respondents on September 5, 1946, pursuant to section 
202.5 of the rules of practice governing proceedings under the act 
(9 CFR 202.5), entered into a stipulation with the Director of the 
Livestock Branch, Production and Marketing Administration, in 
which they admitted violating the act and regulations by (1) fail- 
ing to show on accounts of sale issued to consignors the true name 
of the purchaser of livestock sold on a commission basis, (2) 
selling consigned livestock to employees of respondents, (3) sell- 
ing consigned livestock to themselves, (4) making unlawful pay- 
ments of money to livestock truckers, including Merle Hininger, 
(5) making use of shippers’ proceeds in a manner which endan- 
gered prompt accounting to consignors, (6) failing to maintain full, 
complete, and accurate records, and (7) purchasing and reselling 
livestock for their own accounts at the stockyard without being 
registered and bonded under the act to operate as a dealer. Re- 
spondents further stipulated and agreed that they would discon- 
tinue and thereafter cease and desist from engaging in such prac- 
tices, that they would promptly establish, separate from the gen- 
eral bank account in which their own funds are deposited, a bank 
account in which the gross proceeds of all sales of livestock con- 
signed to them for sale on a commission basis would be deposited 
and that thereafter they would maintain such account in strict 
compliance with section 201.42 of the regulations (9 CFR 201.42). 
In addition, respondents stipulated and agreed that if at any time 
in the future respondents engaged in any practice prohibited by 
the act such stipulation would be admissible as evidence of the 
acts, facts, and practices set forth therein in any subsequent pro- 
ceeding against respondents under the act before the Secretary 
of Agriculture. Respondents failed to comply with the terms of 
such stipulation. 




































CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondents have admitted, it is concluded that respondents wil- 
fully violated sections 304, 306, 307, 312(a), and 401 of the act 
(7 U.S.C. 205, 207, 208, 213(a), 221); sections 201.40, 201.41, 
201.48, 201.54, and 201.60 of the regulations (9 CFR 201.40, 
201.41, 201.43, 201.54, 201.60) ; and section 10 of an act entitled 
“An Act To create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” (15. .S.C..5Q), which 
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section is incorporated in and made a part of the Packers and 
Stockyards Act, 1921, by section 402 of the latter act (7 U.S.C. 
222). 

Inasmuch as the respondents have agreed to a consent disposi- 
tion of this proceeding and the complainant has recommended 
that an order in the form described in the Preliminary Statement 
be issued, such an order will be issued. 


ORDER 


Respondents shall: 

(1) Cease and desist from the violations set forth in the Find- 
ings of Fact; 

(2) deposit the gross proceeds received from the sale of live- 
stock on a commission basis in a separate bank account designated 
“Shippers’ Proceeds Account”, or by a similar designation, and not 
withdraw funds therefrom for any purpose except those for which 
shippers’ proceeds properly may be used, in accordance with sec- 
tion 201.42 of the regulations under the act (9 CFR 201.42) ; and 

(3) keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in their business 
at the stockyard. 

Respondents’ registration under the act is suspended for a 
period of thirty days, such suspension to be held in abeyance and 
not to become effective unless within three years from the effec- 
tive date of this order the respondents shall be found, after oppor- 
tunity for a hearing, to have again violated the provisions of the 
act or the regulations issued thereunder. 

This order shall become effective on the 6th day after its service, 
and copies hereof shall be served upon the parties by registered 


mail or in person. 
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(No. 3761) 







In re ART OWEN, ROSE OWEN, ODDIE OWEN, GENE OWEN, TRUE 
QWEN, AND BONNIE OWEN, PARTNERS, d/b/a OWEN BROTHERS 
LIVE STOCK COMMISSION COMPANY. P&S Docket No. 2075. De- 
cided January 21, 1954. 










Suspension of Registration for Thirty Days — Cease and 
Desist—Violations of Act—Selling Consigned Livestock to 
Employees—Failing to Show True Names of Purchasers— 
Making Excessive Commission and Yardage Charges— Per- 
mitting Employees to Engage as Dealers—Using Shippers’ 
Proceeds Improperly—Failing to Keep Proper Books and 
Records—Consent Order 









For violating the act by selling consigned livestock to respondents’ employees, 
submitting accounts of sale to the consignors of livestock which failed 
to show the true names of the purchasers, assessing excessive selling 
commission charges and yardage charges, permitting employees to engage 
in business as dealers, furnishing clearing services to an employee not 
registered and bonded, using shippers’ proceeds to finance country pur- 
chases and resales of livestock by an employee, paying for livestock 
with checks drawn on custodial account for shippers’ proceeds, and 
failing to keep proper books and records, respondents are ordered to 
cease and desist from such violations, and are ordered to deposit the 
gross proceeds received from the sale of livestock in a “Shippers’ Pro- 
ceeds Account,” and not withdraw funds therefrom for any purposes 
except those for which shippers’ proceeds properly may be used, and 
to keep proper books and records; and for such violations, respondents’ 
registration under the act is suspended for a period of 30 days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration (now Livestock Division, Agricultural Marketing Service). Mr. 
E. Andrew Carr of Schwab and Carr, of Springfield, Missouri, for re- 
spondents. 


Decision by Thomas J. Flavin, Judicial Officer 
























PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The Order of Inquiry and 
Notice of Hearing, filed by the Director of the Livestock Branch, 
Production and Marketing Administration (now Director of the 
Livestock Division, Agricultural Marketing Service), on Septem- 
ber 23, 1953, charges respondents with various violations of the 
act and the regulations promulgated thereunder (9 CFR 201 et 
seq.). On October 20, 1953, respondents filed an answer admitting 
certain of the allegations contained in the Order of Inquiry, deny- 
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ing others, and making certain explanations with respect to the 
matters complained of in the Order of Inquiry. On December 8, 
1953, respondents filed an amended answer admitting the jurisdic- 
tional allegations in the Order of Inquiry and that they violated 
the act and regulations as alleged in the Order of Inquiry, and 
agreeing to a consent disposition of this proceeding. The Live- 
stock Division recommended that an order be issued: (1) requir- 
ing respondents to cease and desist from the violations alleged in 
the Order of Inquiry; (2) requiring respondents to deposit the 
gross proceeds received from the sale of livestock on a commission 
basis in a separate bank account designated “Shippers’ Proceeds 
Account”, or by a similar designation, and not to withdraw funds 
therefrom for any purposes except those for which shippers’ pro- 
ceeds properly may be used, in accordance with section 201.42 of 
the regulations under the act (9 CFR 201.42); (3) requiring re- 
spondents to keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in their busi- 
ness at the stockyard; and (4) suspending respondents’ registra- 
tion in the manner set forth in the amended answer. 


FINDINGS OF FACT 
1. The Joplin Stockyards, Joplin, Missouri, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein and 
is now a posted stockyard subject to the provisions of the act. 


2. The respondents are registered with the Secretary of Agri- 
culture as a market agency to buy and sell livestock on a com- 
mission basis at the stockyard, and at the times of the transac- 
tions of respondents hereinafter referred to were so registered. 


3. On nine occasions during the period from May 1, 1953, 
through May 29, 1953, as set forth in the Order of Inquiry, re- 
spondents sold livestock consigned to them for sale on a commis- 
sion basis to two of their employees, L. E. Clark and W. L. Cole, 
and in connection therewith respondents submitted accounts of 
sale to the consignors of the livestock which failed to show the 
true names of the purchasers of the livestock and made copies of 
such accounts of sale a part of respondents’ accounts, records, and 
memoranda. 

4. On April 13, 1953, and April 29, 1953, as set forth in the 
Order of Inquiry, respondents sold livestock consigned to them for 
sale on a commission basis and in connection therewith assessed 
selling commission charges and yardage charges in excess of the 
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proper and lawful charges provided in respondents’ and the stock- 













8, yard owner’s schedules of rates and charges on file with the Secre- 
c- tary of Agriculture and in effect at such times. 

ad 5. During the months of April, May, and June, 1953, respond- 
id ents permitted and assisted two of their employees, L. E. Clark 
c- and W. L. Cole, to engage in business as dealers at the stockyard 
= although respondents knew or should have known that such em- 
mn ployees were not registered and bonded as dealers. 

le 

" 6. During the months of April, May, and June, 1953, respond- 
s ents furnished clearing services to an employee, L. E. Clark, with- 
5 out being registered and bonded to furnish clearing services. 

)= 7. During the month of April, 1953, respondents used ship- 
f pers’ proceeds to finance country purchases and resales at the 






stockyard of livestock by an employee, W. L. Cole, by paying for 
such livestock with checks drawn on the Custodial Account for 
Shippers’ Proceeds, as set forth in the Order of Inquiry, thereby 
endangering or impairing the faithful and prompt accounting for 
such funds and payment of such portions thereof due the owners 
or consignors of livestock or other persons having an interest 
therein. 


8. During the months of April, May, and June, 1953, respond- 
ents failed to keep such accounts, records, and memoranda as 
fully and correctly disclosed all transactions involved in their busi- 
ness at the stockyard, in that their accounts, records, and memor- 
anda failed to disclose the true names of the purchasers of con- 
signed livestock. 


9. Respondents, on September 5, 1946, pursuant to section 
202.5 of the rules of practice governing proceedings under the 
act (9 CFR 202.5), entered into a stipulation with the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, in which they admitted violating the act and regulations by 
(1) failing to show on accounts of sale issued to consignors the 
true name of the purchaser of livestock sold on a commission basis, 
(2) selling consigned livestock to employees of respondents, and 
(3) deducting from proceeds of sales of livestock on a commission 
basis selling commission charges different from the proper and 
lawful charges provided in respondents’ schedule of rates and 
charges on file with the Secretary of Agriculture and in effect at 
such time. Respondents further stipulated and agreed that they 
would discontinue and thereafter cease and desist from engaging 
in such practices and that if at any time in the future respondents 
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engaged in any practice prohibited by the act such stipulation 
would be admissible as evidence of the acts, facts, and practices 
set forth therein in any subsequent proceeding against respond- 
ents under the act before the Secretary of Agriculture. Respond- 
ents failed to comply with the terms of such stipulation. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondents have admitted, it is concluded that respondents wil- 
fully violated sections 303, 304, 305, 306, 307, 312(a), and 401 of 
the act (7 U.S.C. 203, 205, 206, 207, 208, 213(a), 221; sections 
201.10, 201.27, 201.29, 201.41, 201.43, and 20.60 of the regulations 
(9 CFR 201.10, 201.27, 201.29, 201.41, 201.43, 201.60) ; and sec- 
tion 10 of an act entitled ‘“‘An Act To create a Federal Trade Com- 
mission, to define its powers and duties,and for other purposes,” 
(15 U.S.C. 50) which section is incorporated in and made a part 
of the Packers and Stockyards Act, 1921, by section 402 of the 
latter act (7 U.S.C. 222). 

Inasmuch as the respondents have agreed to a consent disposi- 
tion of this proceeding and complainant has recommended that an 
order in the form described in the Preliminary Statement be is- 
sued, such an order will be issued. 


ORDER 


Respondents shall: 

(1) cease and desist from the violations set forth in the Find- 
ings of Fact; 

(2) deposit the gross proceeds received from the sale of live- 
stock on a commission basis in a separate bank account designated 
“Shippers’ Proceeds Account”, or by a similar designation, and 
notwithdraw funds therefrom for any purposes except those for 
which shippers’ proceeds properly may be used, in accordance 
with section 201.42 of the regulations under the act (9 CFR 
201.42) ; and 

(3) keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in their business 
at the stockyard. 

Respondents’ registration under the act is suspended for a 
period of thirty days, such suspension to be held in abeyance and 
not to become effective unless within three years from the effective 
date of this order the respondents shall be found, after opportun- 
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ity for a hearing, to have again violated the provisions of the act 
or the regulations issued thereunder. 

This order shal] become effective on the 6th day after its service, 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3762) 


In re M. D. (JOE) WHITEMAN AND EMERSON (RED) BALL, PART- 
NERS, d/b/a JOE WHITEMAN AND M. D. (JOE) WHITEMAN, AN 
INDIVIDUAL. P&S Docket No. 2063. Decided January 21, 1954. 


Cease and Desist—Violations of Act—Operating as Dealer 
without Being Registered and Furnishing Bond—Failure 
to Keep Proper Records 


Respondent M. D. (Joe) W. is ordered to cease and desist from violating 
the act by operating as a dealer without being registered and bonded, 
causing false entries to be made in the records of a registered market 
agency, and permitting the use of its name so as to conceal the opera- 
tions of an unregistered or unbonded dealer, and respondents are ordered 
to keep such records as will fully and correctly disclose all details of 
each transaction in their dealer business. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration. Mr. M. D. (Joe) Whiteman, of Houston, Texas, respond- 
ent, pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an order of inquiry and notice of hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, on May 8, 1953. Respondents M. D. (Joe) Whiteman and 
Emerson (Red) Ball, doing business as Joe Whiteman, herein- 
after referred to as the respondent partnership, are charged with 
operating as a dealer at a posted stockyard without being regis- 
tered and bonded and with failing to keep adequate records in 
violation of the act and the regulations issued thereunder. M. D. 
(Joe) Whiteman is charged individually with violating the act 
and the regulations issued thereunder in that he permitted re- 
spondent partnership to use his name to evade the registration 
and bonding requirements of the act, that he caused a registered 
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market agency to make false entries in its records, and that he 
failed to keep adequate records. Copies of the order of inquiry 
and notice of hearing, together with the rules of practice, were 
served by registered mail on Whiteman on May 19, 1953, and on 
Ball on June 27, 1953. 

Respondent Whiteman filed an answer on June 8, 1953, admit- 
ting the facts alleged in the order of inquiry and stating that the 
violations were due to his lack of understanding of the act and the 
regulations. He waived oral hearing and requested that an appro- 
priate order, not exceeding a cease and desist order, be issued. 
Respondent Ball did not file an answer within the time allowed. 
On September 22, 1953, the Livestock Branch, Production and 
Marketing Administration, filed a recommendation that a cease 
and desist order be issued. 

Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, was assigned as exam- 
iner in the proceeding. The examiner issued a report recommend- 
ing that the respondents be found to have violated the act as 
charged. 


FINDINGS OF FACT 


1. The Port City Stock Yards, Houston, Texas, hereinafter 
called the stockyard, at all times material herein was a posted 
stockyard subject to the provisions of the act. 

2. Respondent M. D. (Joe) Whiteman is an individual whose 
post office address is Port City Stock Yards, Houston, Texas. Re- 
spondent Whiteman is registered with the Secretary of Agricul- 
ture under the act as a dealer to buy and sell livestock for his 
own account at the stockyard, and at all times mentioned herein 
was so registered. 

8. During the period January 11, 1952, through September 2, 
1952, respondents Whiteman and Emerson (Red) Ball, doing busi- 
ness as Joe Whiteman, a partnership, acted as a dealer at the 
stockyard without being registered with the Secretary of Agricul- 
ture and bonded. During this period, the partnership, for its own 
account, purchased cattle on 67 different days and sold cattle on 
57 different day at the stockyard. 

4. During the period January 1, 1952, through September 30, 
1952, respondent partnership and respondent Whiteman failed to 
keep such accounts and records as fully and correctly disclosed all 
transactions involved in their respective businesses as dealers at 
the stockyard. 
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5. During the period January 1, 1952, through September 30, 
1952, respondent Whiteman permitted the partnership purchases 
and sales referred to in Finding of Fact 3 to be entered in his 
name as purchaser and seller, with the effect of concealing the 
dealer operations of respondent partnership and enabling it to 
evade the registration and bonding requirements of the act and 
the regulations issued thereunder. 


6. Respondent Whiteman caused the transactions of respond- 
ent partnership described in Finding of Fact 3 to be reported in 
his name and caused withdrawals of partnership profits by re- 
spondent Ball to be entered as “Commission,” “Labor,” “Costs of 
Cattle,” etc., on the records of T. B. Saunders and Company, a 
registered market agency which acted as his bookkeeper and 
clearor. 


CONCLUSIONS 


Operating as a dealer at the stockyard without registering with 
the Secretary of Agriculture and obtaining a bond is a violation 
of the act (7 U.S.C. 203, 204) and the regulations issued there- 
under (9 CFR 201.10, 201.27) and also constitutes an unfair and 
deceptive practice in violation of section 312(a) of the act (7 
U.S.C. 213(a)). By permitting the use of his name for the dealer 
operations of respondent partnership, respondent Whiteman en- 
gaged in a deceptive practice in violation of section 312(a) of the 
act (7 U.S.C. 213(a)). The failure of respondent partnership and 
respondent Whiteman to keep such records as fully and correctly 
disclose all transactions involved in their respective businesses as 
dealers at the stockyards, including the true ownership of re- 
spondent partnership, constitutes a violation of section 401 of the 
act (7 U.S.C. 221). In wilfully causing false entries to be made 
in the records of a market agency registered under the act, re- 
spondent Whiteman violated Section 10 of the Federal Trade Com- 
mission Act (15 U.S.C. 50), incorporated by reference into the 
Packers and Stockyards Act, 1921, by virtue of the provisions of 
section 402 of the latter act (7 U.S.C. 222). 


ORDER 


M. D. (Joe) Whiteman and Emerson (Red) Ball, partners, do- 
ing business as Joe Whiteman, shall cease and desist from oper- 
ating as a dealer without being registered and bonded. 

M. D. (Joe) Whiteman shall cease and desist from causing false 
entries to be made in the records of a registered market agency. 
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M. D. (Joe) Whiteman shall cease and desist from permitting 
the use of his name so as to conceal the operations of an unregis- 
tered or unbonded dealer. 

The respondents shall keep such records as will fully and cor- 
rectly disclose all details of each transaction in their dealer opera- 
tions. 

A copy hereof shall be served upon the respondents by regis- 
tered mail or in person, and this order shall become effective on 
the tenth day after service. 


(No. 3763) 


PACA Docket No. 6056. Decided January 4, 1954. 


Dismissal—Failure to Establish Terms of Contract 


Where complainant claimed reparation in a certain amount in connection 
with the delivery to respondent of a number of bags of cabbage at an 
agreed price, and respondent in its answer denied liability on the grounds 


that upon arrival the shipment was rejected because it showed 75 per- 
cent decay and small sizes, held, that since the burden of proof is upon 
complainant to establish the terms and conditions of the contract relied 
upon, compliance therewith by complainant, its breach thereof by re- 
spondent, and the damages sustained, but complainant failed to do so, 
the complaint should be dismissed. 


Impossibility of Resolving Controversy on Basis of Evidence 


the basis of the evidence submitted herein, it is impossible to resolve 
the conflicting contentions of the parties, since it is apparent that two 
entirely different versions exist as to the type, grade or quality of cab- 
bage that was involved in the transaction. 

Complainant pro se. Respondent pro se. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 14, 1953, complainant seeks 
to recover reparation in the amount of $500 in connection with 
the delivery on June 10, 1958, to respondent of 500 50-pound bags 
of cabbage at an agreed price of $1 per bag. 

A copy of the formal complaint and a copy of the report of in- 
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vestigation prepared by the Department were served, by regis- 
tered mail, on respondent on August 10, 1953. A copy of the re- 
port of investigation was also served on complainant on August 
7, 1953. Respondent’s answer filed August 20, 1953, denied lia- 
bility. 

The amount claimed by complainant does not exceed $500. 
Therefore, the shortened method of procedure provided by § 47.20 
of the rules of practice is applicable. Pursuant to such procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Complainant did not file a statement in 


reply. 


FINDINGS OF FACT 
1. Complainant, * * *, is an individual whose post office 
address is * * *, Virginia. 
2. Respondent, * * *, is an individual whost post office 
addressis * * *, North Carolina. At the time of the transac- 
tion involved herein respondent was licensed under the act. 


3. On June 10, 1953, in the course of interstate commerce, 


complainant and respondent entered into oral negotiations contem- 
plating the sale by complainant and the purchase by respondent 
of either 450 or 500 50-pound bags of cabbage at an agreed price 


of $1 per bag. On the same day at grower’s field, inor near * * 


* * * + North Carolina, and pursuant to these negotiations, com- 
plainant loaded 500 50-pound bags of cabbage onto a truck being 
operated for, or on behalf of, respondent. 

4. On or about June 10, 1953, respondent sold the 500 bags 
of cabbage to the * * *, and, accordingly, the cabbage ar- 
rived at * * *, New Jersey, via truck, at or near the close 
of business hours either on June 11, 1953, and unloaded on the 
morning of June 12, 1953, or on June 12, 1953, and unloaded on 
the morning of June 13, 1953. 

5. Upon arrivalin * * *, New Jersey, the shipment was 
rejected by the * * *, for the stated reason that it shows 
75 percent decay and small sizes.” 

6. On June 11, 1953, prior to the receipt of information that 
the shipment had been rejected, respondent issued and delivered 
to complainant his check No. 3570, in the amount of $533.40, 
drawn on * * *, North Carolina, Of this sum $500 repre- 


sented payment for the 500 bags of cabbage. After rejection of 
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the shipment by * * *, respondent stopped payment on this 
check. The sum of $33.40 has been separately remitted by respond- 
ent and is not involved in this complaint. 

7. Formal complaint was filed on July 14, 1953, which was 
within nine months from the time of the accrual of the alleged 
cause of action. 













CONCLUSIONS 


Complainant maintains that the cabbage was sold to, and ac- 
cepted by or on behalf of respondent f.o.b. grower’s field “without 
warranty as to grade’, “no size or grade (being) specified.” Re- 
spondent contends that he “gave order,” i.e., negotiated for and 
intended to purchase “kraut cabbage, grade to be 214 to 5-pounds, 
free of worm and decay” and that the cabbage delivered was “not 
what bought.” Complainant further states that the cabbage was 
delivered to respondent’s truck “in good condition” and that “any 
loss in quality from decay or otherwise was due to neglect, negli- 
gence, or delay in shipment on the part of respondent.” In con- 
trast, respondent states that an “A & P inspection certificate 
showed on arrival 24 hours later 75% decayed and very small 
sizes.” Complainant further states that he “originally sold re- 
spondent three loads of cabbage” which “were harvested from the 
same field within a short period of time which fact can be attested 
by grower” and that “all three loads were of the same grade, size 
and quality as agreed upon.” A statment of account between com- 
plainant and respondent, dated June 11, 1953, sets forth three 
transactions involving 500, 300 and 360 bags of cabbage, respec- 
tively, but contains no information as to dates of delivery. 

The foregoing constitutes all of the information material to the 
issue submitted by the parties. No statement by the grower has 
been submitted nor is there any information as to what constituted 
“a short period of time.” While the original or a photostated copy 
of the “A & P inspection certificate” has not been submitted and 
there is no certificate covering disposition of the cabbage by al- 
leged dumping, there is, likewise, no evidence to substantiate negli- 
gence or delay on the part of respondent. 

On the evidence submitted, it is impossible to resolve the con- 
flicting contentions of the parties since it is apparent that two 
entirely different versions exist as to the type, grade, or quality 
of cabbage that was involved in the transaction. The burden of 
proof is upon the complainant to establish the terms and condi- 
tions of the contract relied upon, compliance therewith by com- 
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plainant, breach thereof by respondent, and the damages sustained. 
Anonymous Decisions 5 A.D. 565, 7 A.D. 579, and 10 A.D. 1363. 
This the complainant has failed to do. It is concluded, therefore, 
that the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3764) 
PACA Docket No. 5829. Decided January 6, 1954. 


Dismissal—Evidence—Failure to Establish Damages for 
Breach of Warranty—Failure to Show Accord and Satis- 
faction—Failure to Establish Novation—Set-Off 


Where complainant claimed reparation in the amount representing the bal. 
ance of the agreed purchase price allegedly due from respondent on a 
truckload of tomatoes, and respondent in its answer alleged that com- 
plainant had not shipped the kind, quality, and grade of tomatoes called 
for in the contract of sale; that complainant had accepted and cashed 
respondent’s check as full payment for the produce, and that upon 
refusal to accept the truckload of tomatoes upon arrival at destination 
the parties entered into a new contract whereby respondent agreed to 
sell the tomatoes for the account of complainant for a certain amount 
which respondent had already remitted to complainant, Held: 

(1) the tomatoes shipped by complainant did not meet the speci- 
fications of the contract; 

(2) respondents failed to establish its affirmative defenses of accord 
and satisfaction and novation; 

(3) respondent is entitled to set-off against the contract price its 
damages for breach of warranty; and 

(4) since the total damages for breach of warranty exceed the 
amount sought by complainant, respondent owes nothing to complainant, 
and the complaint should be dismissed. 


Evidence—Produce Failed to Meet Contract Specifications 


Where the federal inspection made of the tomatoes upon arrival at destina- 
tion showed that the tomatoes failed to grade U.S. No. 1 on account 
of defects in excess of tolerance, which averaged 22%, most of which 
was puffy stock, remainder scars and misshapen, it is conc'uded from 
the nature and extent of the defects set forth in the inspection report 
that the tomatoes did not grade U.S. No. 1 when shipped. 
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Evidence—Produce Failed to Meet Contract Specifications 


On the basis of the testimony as to oral negotiations between the parties 
it is concluded that the contract was for tomatoes of U.S. No. 1 grade, 
and that the tomatoes shipped by complainant did not meet the speci- 
fications of the contract. 


Set-Off for Breach of Warranty 


Since the tomatoes shipped failed to meet contract specifications, respondent 
is entitled to set-off against the contract price its damages for breach 
of warranty. 


Damages for Breach of Warranty 


The general measure of damages for breach of warranty is the difference 
between the value of the goods at the time of delivery to the buyer and 
the value they would have had if they had been of the quality warranted, 
and since on the shipment of the crates the total damages for breach 
of warranty amounted to $1203.50, which exceeds the $969.66 sought 
by complainant in this case, it is clear that respondent owes complain- 
ant nothing further on the contract price. 


Mere Acceptance of Check as Not Constituting Accord and Satisfaction 


Where the evidence does not establish that the check was offered by respond- 
ent in full and final settlement or that complainant agreed to accept it 
in full and final settlement of the dispute between the parties, and the 
letter accompanying the check did not state that the check was being 
offered in full and final settlement of the account between the parties, 
but only “in payment for a truckload of tomatoes,” and the letter further 
stated that “we trust you will find this satisfactory,” held, that this 
does not constitute an accord and satisfaction. 


Failure to Sustain Burden of Proof of Novation 


Where respondent maintained that it refused to accept the truckload of 
tomatoes upon arrival at destination, and that thereupon the parties 
entered into a new contract whereby complainant agreed to allow re- 
spondent to handle the tomatoes on consignment for complainant’s ac- 
count, held, that respondent has failed to sustain the burden of establish- 
ing its defense that complainant agreed to the novation. 

. Harold Zinn, of Miami Beach, Florida, for complainant. Mr Warren S. 
Earhart, of Kansas City, Missouri, for respondent. Mr. Cloyd L. Stewart, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 11, 1952, and a formal 
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complaint was filed on September 3, 1952. Complainant seeks an 
award of reparation in the amount of $969.66, representing the 
balance of the agreed purchase price allegedly due from respond- 
ent on a truckload of tomatoes. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served by registered mail 
on respondent on September 20, 1952. On September 22, 1952, a 
copy of the report of investigation was served upon complainant. 
Respondent filed an answer on October 3, 1952, denying that com- 
plainant had shipped the kind, quality, and grade of tomatoes 
called for in the contract of sale, or that the complaint stated a 
claim upon which relief could be granted. Respondent further 
alleged by way of affirmative defense that complainant had ac- 
cepted and cashed respondent’s check in the sum of $1,478.84 as 
full payment for the truckload of tomatoes and that thereby an 
accord and satisfaction had been effected between the parties. Re- 
spondent also alleged by way of affirmative defense that it had 
refused to accept the truckload of tomatoes upon arrival at des- 
tination; that thereupon the parties entered into a new contract 
whereby respondent agreed to sell the tomatoes for the account 
of complainant for $5.00 per crate delivered, or for net proceeds 
of $1,478.84, which respondent had already remitted to complain- 
ant; and that respondent is not indebted to complainant in any 
amount. 

A hearing was held at * * *, Missouri, on March 10, 1953. 
Respondent was represented by counsel at the hearing. Complain- 
ant was neither present at the hearing nor was represented by 
counsel, but the deposition of * * *, taken on behalf of com- 
plainant, was received in evidence by the Presiding Officer. * * 
* * * was the sole witness to testify for respondent. Both sides 


filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * *%, and 
. 9 doing business as * * *, whose post office ad- 


dress is * * *, Florida. 


2. Respondent, * * *, is a corporation, whose post office 
address is * * *, Missouri. At the time of the transaction 
here involved, respondent was licensed under the act. 


8. On or about April 29, 1952, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent one truck- 
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load of tomatoes consisting of 415 nail crates of U.S. No. 1 toma- 
toes, size 6 x 7, at an agreed price of $5.90 per crate, fob. * * 
* * *, Florida, or for a total price of $2,448.50. 


4. On April 29, 1952, complainant shipped a truckload of toma- 
toesfrom * * *, Florida, consisting of 415 nail crates of 
tomatoes, size 6 x 7, which arrived at * * *, Missouri, on 
May 1, 1952. 


5. A Federal inspection was made of the truckload of tomatoes 
at * * * on May 1, 1952, at 11:30 a.m. The inspection cer- 
tificate, No. B-217164, issued in connection therewith, reads in 
pertinent part as follows: 

“Quality: Stock generally smooth, meaty, and fairly well 
formed. Grade defects range from 12 to 28%, average approx- 
imately 22%, most of which is puffy stock, remainder scars 
and misshapen. 

“Condition: In most crates from 2 to 6%, in many none, aver- 
age 3% decay. Decay is Soil Rot and Rhizopus Rot in fairly 
early stages. From 2 to 6%, average 4% damaged by sunken, 
discolored areas mostly on shoulder. Average approximately 
85% mature green, and 10% turning. 

“Grade: Fails to grade U.S. No. 1 account defects in excess 
of tolerance. Now approximately 70% U.S. No. 1 quality.” 


6. On May 2, 1952, respondent notified complainant by tele- 
phone that it was not satisfied with the quality of the tomatoes 
delivered and that they did not meet the representations as to 
quality and grade which were made by the complainant to the 
respondent at the time of sale. Complainant agreed to try to work 
out some satisfactory adjustment on the price. 


7. Ina letter dated May 2, 1952, respondent advised complain- 
ant as follows: 

“This will confirm our telephone conversation today, in which 
we agreed to unload the truckload of 415 wire box 6 x 7 toma- 
toes at the * * *, with the understanding they will pay 
$5.00 delivered and more should the load turn out better after 
it has ripened. 
“This load arrived practically 100% green and the principal 
defect is puff, which I believe would be proven if you would 
slice 100 tomatoes you would find over 50 of them to be puffy. 
There is also some decay in the load, which is in the inner 
cells of the tomatoes. 
“We sincerely hope that this load will turn out better than 
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it now appears but we are expecting complete protection from 
you as to any loss that will be incurred.” 


8. A Federal inspection for condition made on May 5, 1952, at 
4:15 p.m., showed “average pproximately 75% mature green, 15% 
turning, 10% ripe and firm. Average less than 1% decay. Slightly 
sunken, discolored areas occurring on shoulders, fairly uniform 
throughout, averaging 5%.” 

9. In a telegram dated May 5, 1952, complainant replied to 
respondent’s letter as follows: 

“REFERENCE TRUCK LOAD TOMATOES SHIPPED 
APRIL 29TH RECEIVED YOUR LETTER SUGGEST YOU 
PHONE WHEN SALES COMPLETED AND WILL CON- 
SIDER BUT ABSOLUTELY NOT ON BASIS OF YOUR 
LETTER.” 


10. On May 19, 1952, complainant sent respondent another 
telegram reading as follows: 
“ADVISE IF WE CAN EXPECT PAYMENT LOAD TO- 
MATOES SHIPPED YOU APRIL 29TH IN AMOUNT OF 
2448.50.” 


On the same date respondent replied by telegram as follows: 
“ANSWERING WE MAILING CHECK TOMORROW OR 
WEDNESDAY BASIS 5.00 DELIVERED ACCOMPANIED 
BY ACCOUNTING AND LETTER EXPLAINING.” 


11. Respondent made a prompt and proper resale of the truck- 
load of tomatoes to the * * *, Missouri, at a price of $5.00 
per crate delivered, which was the best price that could be ob- 
tained for the tomatoes after respondent had made a reasonable 
effort to obtain a higher price for them. 

12. The market price for U.S. No. 1 tomatoes, size 6 x 7, ship- 
pedfrom * * *, Florida, by truck and arrivingin * * *%, 
Missouri, on May 1, 1952, was approximately $7.90 per crate. 

13. On May 20, 1952, respondent sent complainant a check 
in the amount of $1,478.84, together with a letter stating “per 
our wire yesterday, enclosed is check, $1,478.84 in payment for 
truckload of tomatoes, shipped April 29th and invoiced by you 
on the 30th,” and also stating “we trust you will find this satis- 
factory and are sorry that such a situation has arisen.” A state- 
ment attached to the check showed that respondent had deducted 
$596.16 for trucking charges, ice, and Government inspections 
from total proceeds of $2,075. 
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14. Complainant accepted and cashed the check for $1,478.84 
tendered it by respondent, but sent respondent an invoice dated 
May 23, 1952, crediting respondent’s account for the amount of 
the check and showing a balance due complainant of $969.66, 
which was the balance due on the contract price. Respondent there- 
after failed and refused to pay the balance requested. 


15. Informal complaint was filed on June 11, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The question is raised in this case whether the tomatoes shipped 
oy complainant to respondent met the specifications of the con- 
tract between the parties. The Federal inspection made of the 
tomatoes upon arrival at * * *, Missouri, on May 1, 1952, 
showed that the tomatoes failed to grade U.S. No. 1 on account 
of defects in excess of tolerance, which averaged 22%, most of 
which was puffy stock, remainder scars and misshapen. It is clear 
from the nature and extent of the defects set forth in the inspec- 
tion report that the tomatoes did not grade U.S. No. 1 when ship- 


ped. Complainant contends, however, that no agreement was made 
for U.S. No. 1 tomatoes, but only for tomatoes meeting U.S. com- 
bination grade. The evidence adduced in this case, however, does 


not support this contention. In telephone negotiations * * *%, 


a salesman for complainant, was informed that respondent had 
been handling U.S. No. 1 grade tomatoes from the * *.* dis- 
trict of Florida and that they had been satisfactory. Thereupon 
* * * informed respondent’s representatives that complainant’s 
tomatoes shipped from the * * * district of Florida would 
compare favorably with any other tomatoes from the state. In 
his testimony given at the hearing, * * *, president and 
general manager of respondent, stated that * * *  repre- 
sented that the tomatoes shipped by complainant fromthe * * * 
district were equally as good as the U.S. No. 1 tomatoes being 
purchased by respondent from the * * * district, and that 
complainant would stand back of the quality in every respect. On 
the basis of the foregoing testimony as to the oral negotiations 
between the parties, it is our conclusion that the contract was 
for tomatoes of U.S. No. 1 grade, and that the tomatoes shipped 
by complainant did not meet the specifications of the contract. 
Inasmuch as the tomatoes shipped failed to meet contract speci- 
fications, respondent is entitled to set-off against the contract price 
its damages for breach of warranty. The genera] measure of dam- 
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ages for breach of warranty is the difference between the value 
of the goods at the time of delivery to the buyer and the value 
they would have had if they had been of the quality warranted. 
Ernest 47. Fadler Co. v. Apache Distributors, 8 A. D. 975. Because 
of the grade defects in the tomatoes upon arrivalin * * * on 
May 1, 1952, respondent, after a reasonable effort to dispose of 
them at a higher price, was only able to sell them for $5.00 per 
crate delivered. This is the best evidence we have of the actual 
value of these tomatoes at the time of delivery. We also ncte that 
according to Federal Market News Service reports, tomatoes, 
size 6 x 7, packed in 60 pound crates, 85% U.S. No. 1 or better, 
were selling inthe * * * section of Florida on May 1, 1952, 
for a f.o.b. shipping point price of $6.50. If the delivery charges 
of $582.36 incurred in trucking the tomatoes from * * %, 
Florida, to * * *, Missouri, are added to the f.o.b. shipping 
point price of $6.50, the price for U.S. No. 1 tomatoes, size 6 x 7, 
delivered at * * * would have been approximately $7.90 on 
May 1, 1952. Respondent’s damage for breach of warranty, there- 
fore, appears to be the difference between the $7.90 per crate price, 
if the tomatoes had been U.S. No. 1, and the $5.00 per crate actu- 
ally obtained for the tomatoes at * * *, or $2.90 per crate. 
On the shipment of 415 crates the total damages for breach of 
warranty amounted to $1,203.50, which exceeds the $969.66 sought 
by complainant in this case. It is evident, therefore, that respond- 
ent owes complainant nothing further on the contract price. 
Respondent has also raised the affirmative defense that com- 
plainant’s acceptance of respondent’s check for $1,478.84 consti- 
tuted an accord and satisfaction. We find, however, that this de- 
fense is without merit. The evidence in this case does not clearly 
establish that the check was offered by respondent in full and 
final settlement or that complainant agreed to accept it in full and 
final settlement of any dispute between the parties. The letter of 
May 20, 1952, accompanying the check, did not state that the 
check was being offered in full and final settlement of the account 
between the parties, but only “in payment for truckload of toma- 
toes.” The letter further stated that “we trust you will find this 
satisfactory.” There was no notation on the check or attached 
statement that the check was being tendered in full and final 
settlement. To constitute an accord and satisfaction, it would have 
been necessary for respondent to have made it clear, either orally 
or in writing, that the check, if accepted, would be considered as 
full and final settlement of the account between the parties. Enge- 








86 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 13 A.D. 29 


bretson-Grupe Co. v. Ellis Brothers Co., 3 A. D. 299; Hunter 
Brothers v. Triangle Fruit Company, 4 A. D. 408; Associated Fruit 
Distributors of California v. Mailivux Fruit and Produce Com- 
pany, Inc., 5 A. D. 290. 

Respondent has also raised the affirmative defense that it re- 
fused to accept the truckload of tomatoes upon arrival at destina- 
tion, and that thereupon the parties entered into a new contract 
whereby complainant agreed to allow respondent to handle the 
tomatoes on consignment for complainants account. The evidence 
before us does not support this contention. It appears that on 
May 2, 1952, a day after the delivery of the tomatoes to respond- 
entin * * *, respondent complained to complainant regard- 
ing the quality of the tomatoes by telephone, and that complainant 
agreed to try to work out some satisfactory adjustment on the 
price. The evidence, however, does not show that the parties ever 
agreed to a basis for settlement, or that complainant ever con- 
curred in respondent’s proposal to handle the tomatoes for com- 
plainant at a price of $5.00 per crate delivered. This proposal 
was embodied in respondent’s letter of May 2, 1952, purportedly 
confirming the telephone conversation, but in the telegram of 
May 5, 1952, complainant made it clear that complainant would 
not consider an adjustment on the basis proposed by respondent. 
On May 19, 1952, complainant sent respondent a telegram request- 
ing payment in full of the balance due on the invoice price and 
did not offer to make any adjustment. After respondent mailed 
the check for $1,478.84 to complainant with its letter of May 20, 
1952, complainant sent respondent another invoice on May 23, 
1952, requesting payment of the full remaining balance of the 
contract price. Respondent, therefore, has failed to sustain the 
burden of proof of establishing its defense that complainant agreed 
to the novation. 

The complaint should be dismissed. 


ORDER 


The complaint filed herein is dismissed. 
Copies shall be served upon the parties. 
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(No. 3765) 







LAKE HAMILTON COOPERATIVE, INC. v. KENNETH NEW. PACA 
Docket No. 6108. Decided January 11, 1954. 






Failure to Pay Balance of Purchase Price of Citrus 
Fruit—Default 






Where complainant sought an award of reparation in the amount of the 
alleged unpaid balance of thé purchase price of citrus fruit sold and 
delivered to respondent, held, that in accordance with the rules of prac- 
tice under the act, respondent, by failing to file an answer, admitted 
the material facts alleged in the complaint and waived an oral hearing, 
and his failure to pay promptly to complainant the agreed purchase 
price of the fruit is a violation of section 2 of the act, for which repara- 
tion should be awarded to complainant. 











Lake Hamilton Cooperative, Inc., of Lake Hamilton, Florida, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 3, 1953. Formal complaint 
was filed on September 11, 1953. 

Complainant seeks an award of reparation in the amount of the 
alleged unpaid balance of the purchase price of two lots of citrus 
fruit sold and delivered to respondent in December 1952. 

A copy of the report of investigation made by the Department 
was served upon complainant on September 19, 1953. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on September 22, 1953. Copies of a 
supplemental report of investigation were served upon complain- 
ant and respondent on November 20, 1953, and November 21, 
1953, respectively. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Nothwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Lake Hamilton Cooperative, Inc., is a corpor- 
ation, whose address is Lake Hamilton, Florida. 


2. Respondent is an individual, Kenneth New, whose address 
is P. O. Box No. 391, Vidalia, Georgia. At the time of the transac- 
tions involved herein, respondent was not licensed under the Act, 
but was subject to license, and upon payment of accrued arrear- 
age was issued a license covering the time of the transactions. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following citrus fruit on the 
dates and terms indicated: 





CA oranges at $2.40 f.o.b. $240.00 





Dec. 17, 1952 100 boxes U.S. No. 1 


200 20 lb. bags ” " si oo 128.00 

160: 20-cT ' r - ” * ” et: 1.20...” 180.C0 

5 boxes U.S. No. 1 Grapefruit at 1.75 ” 8.75 

45 ” ,US..Noa 2 

& better 6 ae ES 78.75 

100 4/5 boxes U.S. No. 1 Tangerines at 1.75 ” 175.00 
150 4/6 ” U.S. No. 2 

& better < at 175 ” 262.50 


1,073.00 
Cartage, including 3% tax 144.20 
500 5-pound bags 22.25 


1,239.45 


Dec. 19, 1952 125 boxes U.S. No. 1 CA oranges at $2.40 f.o.b. 300.00 
400 40 pound bags ” y at. 230...” 480.00 
500 20 ” ST ears . . c+ 2s. 820.00 


$1,100.00 


4. Two lots of citrus fruit meeting the specifications of the 
foregoing contracts were shipped by truck and by railroad car 
from Lake Hamilton, Florida, in interstate commerce, to respond- 
ent at Vidalia, Georgia. Upon arrival at destination, respondent 
accepted the two lots of citrus fruit in compliance with the con- 
tracts and made no complaint with respect thereto. 


5. The total purchase price of the two lots of citrus fruit is 
$2,339.45, of which only $500 has been paid by respondent to com- 
plainant, leaving a balance of $1,839.45 due and owing to com- 
plainant. 

6. Formal complaint was filed on September 11, 1953, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Attached to the supplemental report of investigation as an ex- 
hibit is a letter written by respondent to the Department admit- 
ting his indebtedness to complainant, but pleading inability to 
pay because of lack of funds. 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices of the two lots of citrus fruit is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,839.45, with interest, and the facts should be 
published. 

















ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,839.45, with interest there- 
on at the rate of 5 percent per annum from January 1, 1953, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 










(No. 3766) 






Howarp A. & HOWARD C. MENNE v. HILL PRoDUCE. PACA Docket 
No. 61384. Decided January 11, 1954. 






Failure to Pay Balance of Purchase Price of Potatoes—Default 






Headnotes in 13 A.D. 37, applicable here. 





Howard A. & Howard C. Menne, of Shamokin Dam, Pennsylvania, complain- 
ant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on September 18, 1953. Complainant 
seeks an award of reparation in the amount of the alleged unpaid 
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balance of the purchase price of a truckload of potatoes sold and 
delivered to respondent in January 1953. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on October 23, 1953. A copy of the report of investigation was 
served upon complainant on October 22, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 




















FINDINGS OF FACT 


1. Complainant is a partnership composed of, and trading as, 
Howard A. & Howard C. Menne, whose address is Shamokin Dam, 
Pennsylvania. 

2. Respondent is an individual, Floyd H. Hill, trading as Hill 
Produce, whose address is Georgia Farmers Market, Atlanta, 
Georgia. At the time of this transaction, respondent was licensed 
under the Act. 

8. On or about January 6, 1953, in the course of interstate 
commerce, complainant sold to respondent 1100 50-lb. sacks of 
potatoes, at the agreed price of $1.825 per sack, delivered, or a 
total agreed purchase price of $2007.50. 

4. On or about January 2, 1953, complainant shipped potatoes 
meeting the requirements of the contract by truck from loading 
point in the State of New York, in interstate commerce, to re- 
spondent at Atlanta, Georgia. Upon arrival of the shipment at 
destination, respondent accepted the potatoes and made no com- 
plaint with respect thereto. 

5. Thereafter complaint agreed to a reduction of $.35 per cwt. 
from the sale price of the potatoes, resulting in a reduced con- 
tract price of $1815, of which respondent has paid only $715 to 
complainant, leaving a balance of $1100 due complainant. 

6. Formal complaint was filed on September 18, 1953, which 
was within 9 months after the cause of action accrued. 




























CONCLUSIONS 
Failure of respondent to file an answer to the formal complaint 


a 
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constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to make full payment promptly to com- 
plainant of the agreed purchase price for the potatoes is in viola- 
tion of section 2 of the Act. Complainant should be awarded re- 
paration in the amount of $1100, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1100, with interest thereon 
at the rate of 5 percent per annum from February 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3767) 


PENNSYLVANIA COOPERATIVE POTATO GROWER’S, INC. v. CARAWAY’S. 
PACA Docket No. 6135. Decided January 11, 1954. 


Failure to Pay Purchase Price of Potatoes—Default 


Where complainant sought an award of reparation in the amount of the 
alleged purchase price of potatoes sold and delivered to respondent, held, 
that in accordance with the rules of practice under the act, respondent, 
by failing to file an answer, admitted the material facts alleged in the 
complaint and waived an oral hearing, and his failure to pay promptly 
to complainant the agreed purchase price of the potatoes is a violation 
of section 2 of the act, for which reparation should be awarded to com- 
plainant. 

Mr. Clark H. Langford, of Columbia, South Carolina, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 16, 1953. Formal complaint 
was filed on August 20, 1953. Complainant seeks an award of 
reparation in the amount of the agreed purchase price for a truck- 
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load of potatoes sold and delivered to respondent in January 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 28, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on November 21, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Pennsylvania Cooperative 
Potato Growers, Inc., whose address is 619 E. Chestnut Street, 
Lancaster, Pennsylvania. 


2. Respondent is an individual, G. W. Garaway, doing busi- 
ness as Garaway’s, whose address is Columbia, South Carolina. 
At the time of the transaction involved herein, respondent was 
licensed under the. Act. 


8. On or about January 13, 1953, in the course of interstate 
commerce, complainant sold to respondent one truckload of pota- 
toes on a delivered basis, as follows: 


200 50-pound sacks at $1.77% Eagle Brand $355.00 
50 100-pound sacks at 8.55 Eagle Brand 177.50 
50 100-pound sacks at 8.55 Commercials 177.50 


$710.00 


4, Potatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from loading points in the State of 
Pennsylvania, in interstate commerce, to respondent at Columbia, 
South Carolina. Upon arrival, the potatoes were accepted by re- 
spondent in compliance with the contract. 


5. The total agreed purchase price of the truckload of potatoes 
is $710, no part of which has been paid by respondent to com- 
plainant. 


6. Formal complaint was filed on August 20, 1953, which was 
within 9 months from the time the cause of action accrued. 





ARNOLD FRT. CO. v. DWIGHT DANIELL CO. 
Cite as 13 A.D. 43 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant promptly for the truck- 
load of potatoes is a violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $710, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $710, with interest thereon at 
the rate of 5 percent per annum from February 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3768) 


THE ARNOLD FRUIT COMPANY v. DWIGHT DANIELL COMPANY. 
PACA Docket No. 6137. Decided January 12, 1954. 


Failure to Pay Balance of Purchase Price of Fruit and 
Vegetables—Default 


Headnotes in 13 A.D. 37, applicable here. 


The Arnold Fruit Co., of Jacksonville, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 23, 1953. Formal complaint 
was filed on July 17, 1953. Complainant seeks an award of repar- 
ation in the amount of the unpaid portion of the agrecd purchase 
price for a lot of fruit and vegetables sold and delivered to re- 
spondent in January 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 6, 1953. A copy of the 
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report of investigation and a copy of the formal complaint were 
served upon respondent on August 8, 1953. A copy of a supple- 
mental report of investigation was served upon complainant Octo- 
ber 5 and upon respondent on October 6, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proc-_edings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Skillman 
Arnold, Hiram Victor Arnold and Charles Landon Arnold, trading 
as The Arnold Fruit Company, whose address is 400 West Bay 
Street, Jacksonville, Florida. 


2. Respondent is an individual, Dwight Daniell, trading as 
Dwight Daniell Company, whose address is P. O. Box 3, Dublin, 
Georgia. Respondent was not licensed under the Act at the time 
of the transaction involved herein, but was subject to license and 
subsequently applied for and obtained a license, and paid arrear- 
age to cover the period during which the transaction took place. 


8. On or about January 31, 1953, by oral contract and in the 
course of interstate commerce, complainant sold to respondent 
on an f.o.b. Jacksonville, Florida, basis the following lot of fruit 
and vegetables, at the prices indicated: 


Boxes Ritegrade 4/72 4/80 (Apples) at 4.25 $34.00 
Boxes Ritegrade 138 = at 4.50 36.00 
Boxes Ritegrade 150 ' at 4.00 16.00 
Boxes Ritegrade 163 ” at 3.75 15.00 
Bags PEI Potatoes at 4.50 45.00 
Box 490 SK Lemons 10.00 10.00 
Box 588 SK i 8.00 8.00 
Boxes 490 Red Ball Lemons at 8.00 16.00 
Boxes 40# Bananas at 4.00 40.00 
Boxes 25# Bananas at 2.50 50.00 


_ 
oonN KK OC & & CO CO 


| I eal 


Total $270.00 


4. Fruit and vegetables meeting the specifications of the fore- 
going contract were delivered to respondent’s truck and accepted 
by respondent at Jacksonville, Florida for transportation and re- 
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sale at Dublin, Georgia. Respondent made no complaint with re- 
spect to the quality or condition of the merchandise delivered. 

5. The total agreed purchase price of the lot of fruit and vege- 
tables is $270. Subsequent to the filing of the informal complaint, 
respondent admitted being indebted to complainant in the afore- 
mentioned amount and agreed to retire the obligation on a deferred 
payment basis. Respondent has paid to complainant only $15 of 
the agreed purchase price, leaving a balance of $255 due and owing 
to complainant. 


6. Formal complaint was filed on July 17, 1953, which was 
within 9 months from the time the cause of action accrued. 













CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant promptly the full 
agreed purchase price of the fruit and vegetables is a violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $255, with interest, and the facts should be 
published. 













ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $255, with interest thereon at 
the rate of 5 percent per annum from February 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 








(No. 3769) 






BIAGI FRUIT & PRODUCE COMPANY v. M. DUNN & COMPANY. PACA 
Docket No. 6099. Decided January 12, 1954. 







Failure to Deliver in Accordance with Contract—Default 






Where compainant claimed an award of reparation to cover damages al- 
legedly sustained as a result of respondent’s failure to deliver in accord- 
ance with the terms of contract between the parties one carload of 
onions, held, that in accordance with the rules of practice under the 
act, respondent, by failing to file an answer, admitted the material facts 

alleged in the complaint and waived an oral hearing, and its failure to 
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deliver in accordance with contract specifications is a violation of section 
2 of the act, for which reparation should be awarded to complainant. 


Biagi Fruit & Produce Co., of Charleston, West Virginia, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed October 23, 1951. Formal complaint 
was filed on August 31, 1953. Complainant seeks an award of 
reparation to cover damages allegedly sustained as a result of 
respondent’s failure to deliver in accordance with the contract 
between the parties one carload of onions purchased in January 
1951. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 5, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. Copies of a supple- 
mental report of investigation were served upon complainant on 
December 11, and upon respondent on December 10, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing, and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Biagi Fruit & Produce Com- 
pany, whose address is P. O. Box 1229, Charleston, West Virginia. 


2. Respondent is a partnership composed of Fred Dunn, Ed- 
ward Dunn and Victor Dunn, trading as M. Dunn & Company, 
whose address is 140 12th Street, Detroit, Michigan. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


8. On or about January 30, 1951, by contract negotiated 
through The United Brokers Company, Incorporated, Huntington, 
West Virginia, contemplating the shipment of the commodity in 
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interstate commerce, respondent sold to complainant one carload, 
consisting of 600 50-pound sacks, U.S. No. 1, Michigan yellow 
globe onions, 80-85% two inches and larger, at $1.35 per bag, de- 
livered at Charleston, West Virginia, for a total agreed purchase 
price of $810. 


4. Respondent failed and neglected to ship a carload of onions 
to complainant in accordance with the contract. 


5. On February 15, 1953, the broker notified respondent by 
wire that unless it shipped the onions immediately the customer 
would buy “on today’s market,” charging the difference to re- 
spondent. Respondent did not ship the onions as requested. 


6. On or about February 17, 1953, complainant made a re- 
placement purchase from De Bruyn Seed and Produce Company, 
Zeeland, Michigan, of 600 50-pound sacks, U.S. No. 1, Michigan 
yellow globe onions, 80% two inches and larger, at $2.30 per sack, 
delivered Charleston, West Virginia, for a total purchase price of 
$1380, and thereafter notified complainant by wire that claim was 
being filed against respondent for damages. 


7. The difference between the original contract pric2 and the 


cost of the replacement onions is 95¢ per sack, or a total of $570, 
no part of which has been paid by respondent to complainant. 


8. Informal complaint was filed Octcber 23, 1951, which was 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to deliver the carload of onions to com- 
plainant in accordance with the contract is a violation of section 
2 of the Act. Complainant should be awarded reparation for dam- 
ages resulting from respondent’s failure to deliver in the amount 
of $570, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $570, with interest thereon at 
the rate of 5 percent per annum from February 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3770) 


V. V. HUGHES & SONS v. ZERILLO & CIARAMITARO, INC. PACA 
Docket No. 5920. Decided January 12, 1954. 


Evidence—Failure to Prove Breach of Contract—dAccept- 
ance—Failure to Pay Purchase Price of Cucumbers and 
Lima Beans 


Where complainant claimed reparation in the amount of the purchase price 
of cucumbers and lima beans sold and delivered to respondent who ac- 
cepted the produce but failed to pay the purchase price thereof, and 
respondent denied liability on the grounds that the cucumbers did not 
meet contract specifications, held, that since respondent accepted the 
cucumbers upon arrival and failed to prove a breach of contract by com- 
plainant, respondent’s failure to pay the purchase price is a violation 
of section 2 of the act, for which reparation should be awarded to com- 


plainant. 


Evidence—Compliance with Terms of Contract 


Where the oral contract called for “a load of cucumbers, the same as or 
better, as was purchased the previous day, and at the same price or 


cheaper,” held, that the evidence shows that the contract was for “Farm- 
ers Pack” cucumbers similar to those bought the previous day by com- 
plainant for respondent and that complainant complied with the terms 
of the contract since the cucumbers were not represented to be U.S. No. 1 
and U.S. No. 2 grade as contended by respondent. 


Failure to Prove Breach of Contract Because of Accept- 
ance of Produce 


Where the evidence shows that in spite of the “bad order” receipt signed 
by respondent upon arrival of the cucumbers, respondent accepted and 
diverted the shipment via same truck, and failed to prove a breach of 
contract by complainant, held, that respondent is liable for the full 


purchase price of the produce. 


Mr. W. Edgar Porter, of Salisbury, Maryland, for complainant. Mr. Joseph 
P. Ciaramitaro, of Detroit, Michigan, for respondent. Mise Lenore H. 


Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 5, 1953, complainant alleges 
that it sold to respondent a truckload of cucumbers and lima beans 
for a total price of $1661.78; that cucumbers and lima beans were 
delivered to respondent in compliance with the contract; and that 
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respondent accepted the produce, but failed to pay the full pur- 
chase price therefor. A copy of the formal complaint and a copy 
of the report of investigation made by the Department were served 
by registered mail upon respondent on January 19, 1953. A copy 
of the report of investigation was served upon complainant’s at- 
torney on the same date. 

On February 6, 1953, respondent filed an answer to the com- 
plaint, denying liability to complainant for the amount claimed. 
Respondent alleges that the oral contract called for “a load of 
Cucumbers, the same as or better, as was purchased the previous 
day, and at the same price or cheaper.”” Respondent contends that 
it did not receive cucumbers in compliance with contract specifi- 
cations. 

Although the amount claimed is in excess of $500, the parties 
waived their right to an oral hearing and the case was handled 
under the shortened method of procedure provided by the rules of 
practice. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of V. V. Hughes, 
C. Benjamin Hughes and Max Hughes, doing business as V. V. 
Hughes & Sons, whose post office address is Box 387, Salisbury, 
Maryland. 


2. Respondent, Zerillo & Ciaramitaro, Inc., is a corporation, 
whose address is 2538 42nd Market Street, Detroit 7, Michigan. 
At the time of the transaction here involved, respondent was 
licensed under the Act. 


3. On or about July 15, 1952, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of cucumbers and lima beans, consisting of 275 bushels 
#1 cucumbers, at $3.55, for a total price of $976.25; 66 bushels 
#2 cucumbers, at $1.65, or a total of $108.90; 10 bushels pickle 
cucumbers, at $3.65, or a total of $36.50; and 42 bushels lima 
beans, at $5.15, or a total of $216.30, plus freight, for a total pur- 
chase price of $1661.78, f.o.b. shipping point. 

4. On July 15, 1952, complainant shipped by truck from Salis- 
bury, Maryland, in interstate commerce, to respondent at Detroit, 
Michigan, cucumbers and lima beans meeting contract specifica- 
tions. 

5. Upon arrival of the truckload of cucumbers and lima beans 
at destination, respondent accepted the commodities, paid the 
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freight to the truck driver, and issued a receipt containing the 
following notation: “351 Bu Cuks Bad order Waiting for Inspec- 
tion 42 Limas OK.” 


6. Respondent disposed of the cucumbers and lima beans and 
subsequently forwarded its check, made payable to complainant, 
in the amount of $446.35. Complainant notified respondent that 
it was accepting the check only as part payment of the purchase 
price and that it expected respondent to pay the balance of $1215.- 
43. Respondent has not paid the balance of the purchase price to 
complainant. 

7. The formal complaint was filed on January 5, 1953, which 
was within 9 months from the time the cause of action accrued. 














CONCLUSIONS 


There are two principal questions to be determined in this case. 
First, what did the contract provide with respect to the cucum- 
bers purchased and sold, and secondly, did complainant deliver to 
respondent cucumbers meeting the specifications of the contract. 
In its answer to the complaint, respondent has not contended that 
the contract called for U.S. No. 1 and U.S. No. 2 cucumbers. Re- 
spondent avers that the “contract was for a load of Cucumbers, 
the same as or better, as was purchased the previous day, and 
at the same price or cheaper.” However, in its answering state- 
ment, filed more than 6 months later, respondent refers to com- 
plainant’s invoice containing the notations “+1 cukes” and “#2 
cukes” and infers that the “#1 and #2” means U.S. No. 1 and 
U.S. No. 2. Respondent complains because it did not receive U.S. 
No. 1 and U.S. No. 2 cucumbers. Complainant states that it billed 
the cucumbers as #1 and #2 (meaning, according to complain- 
ant, “Farmers Pack #1” and “Farmers Pack #2’) so a proper 
identification could be made at destination, since the packages 
containing the #+2s were marked on the outside to show that they 
were +2s, and complainant says the billing had to correspond with 
the packaging. 

The cucumbers were purchased by complainant for respondent 
on the Farmers Cooperative Auction market at Salisbury, Mary- 
land. It is undisputed that respondent’s representative, Peter 
Zerillo, was present on July 14, the day before the transportation 
in question, and stood on the platform of the auction block while 
complainant purchased for him a load of cucumbers. Complainant 
says these cucumbers were purchased directly from the farmers 
and were “Farmers Pack.” After witnessing the purchasing, load- 
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ing and shipment of these cucumbers, Zerillo that night called com- 
plainant by telephone and requested another load of cucumbers the 
following day (July 15) the same as the first load and at the 
same price or cheaper. Complainant states that Zerillo was in- 
formed at the that time that it would be impossible to accept that 
kind of an order, as Zerillo knew the cucumbers were bought from 
under the block and the block auction would determine the price. 
Complainant states that Zerillo then replied, “Do the best you can, 
but get us a load of cukes.” 

Since respondent’s representatives was present when the pre- 
vious load of cucumbers was purchased at auction for respondent 
from the farmers, it is reasonable to assume that he saw and knew 
the type of cucumbers that were being sold. Attached to the report 
of investigation are copies of letters from complainant to the De- 
partment in which complainant states that respondent was desir- 
ous of purchasing the “Farmers Pack” cucumbers in order to 
avoid the extra expense incident to repacking and grading. A copy 
of the report of investigation was served upon respondent and 
respondent has at no time challenged this statement. We find 
nothing in the evidence which would justify a conclusion that the 
cucumbers in question were ever represented to be U.S. No. 1 and 
U.S. No. 2 grade. Certainly they were not billed as such, and we 
accept complainant’s explanation of the #1 and #2 notations on 
its invoice. From the evidence before us, we conclude that the 
contract was for “Farmers Pack” cucumbers similar to those 
bought on July 14, to be purchased by complainant for respondent 
on the auction block at Salisbury, Maryland, at prices as near 
those of the previous shipment as possible, or cheaper. 

Now, having alleged that complainant failed to deliver cucum- 
bers complying with the terms of the contract, the burden is on 
respondent to prove the breach. This was an f.o.b. transaction, 
which means that respondent assumed all risk of damage and de- 
lay in transit not caused by the shipper. In spite of the “bad 
order” receipt signed by respondent upon arrival of the cucum- 
bers, respondent accepted and diverted the shipment via the same 
truck to Pittsburgh, Pennsylvania. The cucumbers were refused 
by the consignee at Pittsburgh and a Federal inspection was ob- 
tained at that point on July 18. This inspection showed an average 
of one 1 percent decay in the cucumbers, which is the tolerance 
permitted for decay in U.S. No. 1 cucumbers. At respondent’s 
request, the consignee at Pittsburgh disposed of 102 bushels of 
the cucumbers at Pittsburgh on the day of arrival and returned 
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the remainder to respondent by the same truck. Respondent placed 
the cucumbers which were returned to it in cold storage and ob- 
tained an additional Federal inspection. This inspection, made on 
July 21, 1952, six days after the cucumbers were loaded and had 
been transported from Salisbury, Maryland, to Detroit, from De- 
troit to Pittsburgh, Pennsylvania, and from Pittsburgh back to 
Detroit, showed an average of only 8 percent decay in the lot 
marked #2, and an average of only 2 percent decay in the lot 
which had been designated as #1. In size and length the cucum- 
bers met U.S. No. 1 standards, with practically no undersize. De- 
fects were well within the tolerance for U.S. Standards. The only 
reason the cucumbers did not meet the grades of U.S. No. 1 and 
U.S. No. 2 six days after original shipment was condition factors. 
It occurs to us that the cucumbers held up remarkably well in 
mid July under the circumstances outlined above. Moreover, we 
do not know whether the cucumbers were accorded normal trans- 
portation service and conditions. There was no inspection of the 
cucumbers at shipping point and no inspection was made at des- 
tination upon arrival. There is no basis, therefore, upon which it 
could be determined that complainant failed to deliver cucumbers 
in compliance with the contract. The evidence of condition at 
Pittsburgh and evidence of condition of the cucumbers after be- 
ing returned from Pittsburgh to Detroit is in nowise helpful in 
determining the condition of the cucumbers upon arrival at the 
original destination. 

Respondent accepted the cucumbers upon arrival and is, there- 
fore, liable to complainant for the purchase price thereof, less 
any damages respondent can show were sustained as a result of 
a breach of contract on the part of complainant. Having failed to 
prove that complainant breached the contract, respondent is liable 
for the full purchase price of the cucumbers. Its failure to pay the 
full amount to complainant is is inviolation of section 2 of the 
Act. Complainant should be awarded reparation, and the facts 


should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1215.43, with interest thereon 
at the rate of 5 percent per annum from August 1, 1952, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 
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(No. 3771) 







MANHATTAN TOMATO COMPANY v. M. (MICHAEL) SCALISE, SR. 
PACA Docket No. 6116. Decided January 12, 1954. 






Failure to Pay Overcharge for Tomatoes—Default 






Where complainant claimed an award of reparation covering an overcharge 
for a truckload of tomatoes purchased by respondent for complainant’s 
account, held, that in accordance with the rules of practice under the 
act, respondent, by failing to file an answer admitted the material facts 
alleged in the complaint and respondent’s submission of the fraudulent 
invoice covering the tomatoes in question, and his failure to pay com- 
plainant the full amount of the overcharge constitute violations of sec- 
tion 2 of the act, for which reparation should be awarded to complainant. 











Manhattan Tomato Company, of Providence, Rhode Island, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 30, 1953. Formal complaint 
was filed on October 9, 1953. Complainant seeks an award of re- 
paration covering an overcharge for a truckload of tomatoes pur- 
chased by respondent for complainant’s account in January 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 16, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on November 24, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 





















FINDINGS OF FACT 
1. Complainant is an individual, Salvatore B. Vingi, doing 
business as Manhattan Tomato Company, whose address is 59 
Hemlock Street, Providence, Rhode Island. 
2. Respondent is an individual, Michael Scalise, Sr.. whose 
address is 4001 Suwanee Avenue, Tampa, Florida. At the time 
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of the transaction involved herein, respondent was licensed under 
the Act. 

3. During January 1958, respondent agreed to purchase for 
complainant’s account one truckload of Florida tomatoes, for 
which service respondent was to receive a brokerage fee of 10 
cents per crate. At respondent’s request, funds to make the pur- 
chase were advanced by complainant as follows: $1000 on Janu- 
ary 9 and an additional $1275 on January 20, 1953. 


4. On or about January 23, 1953, in the course of interstate 
commerce, respondent, acting as complainant’s agent, purchased 
a truckload of tomatoes from Dimond-Tager Company, Tampa, 
Florida, consisting of 361 crates, 6x7 size, at $4 per crate, and 
64 crates, 7x7 size, at $3 per crate, making a total purchase price 
of $1636, which amount respondent paid to Dimond-Tager Com- 
pany. The tomatoes were shipped by truck from the State of 
Florida to complainant at Providence, Rhode Island. Trucking 
charges were paid by complainant. 

5. Respondent invoiced complainant for the tomatoes as fol- 
lows: 361 crates 6X7 size, at $5.50, and 64 crates 7X7 size, at 
$4.50, or a total of $2273.50. Brokerage of $42.50 was added, mak- 
ing a total invoice price to complainant of $2316. Respondent de- 
ducted the $2275 advanced by complainant and his invoice indi- 
cated $41 to be still due and owing to respondent. 

6. The difference between the actual purchase price of the load 
of tomatoes, plus brokerage, and the amount advanced by com- 
plainant to respondent is $596.50. Subsequent to the filing of the 
informal complaint, respondent agreed to repay complainant this 
amount on a deferred payment basis of $100 per month. Respond- 
ent has repaid only $100 of the foregoing amount, leaving a bal- 
ance due and owing to complainant of $496.50. 

7. A formal complaint was filed on October 9, 1953, which was 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s admission of the fraudulent invoice covering the 


tomatoes in question and his failure to repay complainant the full 
amount of the overcharge constitute violations of section 2 of the 
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Act. Complainant should be awarded reparation in the amount of 
$496.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $496.50, with interest thereon 
at the rate of 5 percent per annum from February 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3772) 


GAY PRODUCE v. CARAWAY’S. PACA Docket No. 6136. Decided 
January 14, 1954. 


Failure to Pay Balance of Purchase Prices of Vegetables—Default 
Headnotes in 13 A.D. 37, applicable here. 


Gay Produce Company, of Columbia, South Carolina, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


\ \ \\ 


PRELIMINARY STATEMENT 


This is a reparation preceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed July 31, 1953. Formal complaint was 
filed on August 19, 1958. Complainant seeks an award of repara- 
tion in the amount of the unpaid portion of the agreed purchase 
prices for eight lots of vegetables purchased and accepted by re- 
spondent during December 1952 and January 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 26, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on November 21, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
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sion of the facts alleged in the complaint. Respondent has not filed 
an answer. The issuance of an order is, therefore, authorized with- 


out further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Doy F. Gay and 
Clarence E. Gay, doing business as Gay Produce, whose address 
is State Farmers Market, Columbia 5, South Carolina. 


2. Respondent is an individual, George W. Caraway, doing 
business as Caraway’s, whose address is Cornell Arms Apart- 
ments, #+9-G, Columbia, South Carolina. At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 


3. Between the dates December 4, 1952 and January 15, 1953, 
by oral contracts and in the course of interstate commerce, com- 
plainant sold to respondent on an f.o.b. basis the following lots 


of vegetables: 


Date No. Pkgs. Commodity Unit Price Total 
12-4-52 Potatoes $ 3.50 $ 385.00 
12-16-52 Medium Yellow Onions 50 25.00 
12-28-52 Potatoes . 4.00 100.00 

Potatoes 3.25 81.25 
Medium Yellow Onions 2.50 62.50 


Jumbo Onions 2.75 68.75 
Onions 2.75 68.75 


Potatoes 2.75 56.25 
Potatoes 4.77% 47.75 
Medium Yellow Onions 2.50 60.00 
Sweet Potatoes 3.00 45.00 
1-10-53 Potatoes 2.00 50.00 
Medium Yellow Onions 2.50 62.50 
1-10-53 2 Potatoes 3.25 81.25 
Potatoes 2.00 50.00 
Medium Yellow Onions 2.50 62.50 
Medium Yellow Onions 2.85 71.25 
Medium Yellow Onions 3.00 84.00 
Jumbo Onions 8.00 30.00 


$ 1491.75 


4. Eight lots of vegetables meeting the specifications of the 
foregoing contracts were delivered to and accepted by respondent 
in accordance with the contracts at Columbia, South Carolina. 


5. The total purchase price of the eight lots of vegetables was 
$1491.75. Complainant subsequently granted allowances totaling 
$217.50 in the invoice values of the vegetables purchased Decem- 
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ber 4 and 16, 1952, thereby reducing the aggregate invoice price 
for all lots to $1274.25. Respondent has paid to complainant $500 
of this amount, leaving a balance of $774.25 due and owing by 
respondent to complainant. 


6. Formal complaint was filed on August 19, 1953, which was 
within 9 months from the time the causes of action accrued. 











CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices for the eight lots of vegetables is a viola- 
tion of section 2 of the Act. Complainant should be awarded re- 
paration in the amount of $774.25, with interest, and the facts 
should be published. 













ORDER 
Within 30 days from the date of this order, respondent shall 

pay to complainant, as reparation, $774.25, with interest thereon 

at the rate of 5 percent per annum from February 1, 1953, until 

paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 










(No. 3773) 






GIUMARRA VINEYARDS CORPORATION v. VINCENT J. SQUILLANTE, 
INc. PACA Docket No. 5968. Decided January 14, 1954. 









Failure to Pay Undisputed Amount 


Where complainant claimed reparation in the amount of $9,692.05, the al- 
leged unpaid balance of the purchase price of eight carloads of grapes 
sold to respondent, and the latter denied liability, held, that since the 
parties submitted no evidence in support of the position of either party, 
under the circumstances, it is impossible to resolve the dispute between 
the parties, but since there is evidence in the report of investigation of an 
admission by respondent that it owes complainant $6000, complainant 
is entitled to an award of reparation for the undisputed amount. 











Giumarra Vineyards Corporation, of Bakersfield, California, complainant, 
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pro se. Vincent J. Squillante, Inc., of New York, New York, respondent, 
pro se. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received October 10, 1952. Formal com- 
plaint was filed February 17, 1953. Complainant seeks an award of 
reparation in the amount of $9,692.05, the alleged unpaid balance 
of the purchase prices of 8 carloads of grapes sold to respondent 
during July and August 1952. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent by registered 
mail on March 18, 1953. Complainant was served with a copy of 
the investigation report by registered mail on March 24, 1953. 

Respondent filed an answer on April 7, 1953, alleging that the 
grapes were purchased on the basis of daily f.o.b. market, less an 
allowance of 10 cents per lug and that five of the carloads were 
paid for at the invoice prices less the 10 cents per lug allowance. 
It is also alleged that respondent asked complainant for additional 
allowances to help ease the terrific losses sustained on these car- 
loads by reason of a market decline and partly by complainant 
invoicing over the then f.o.b. markets, and that complainant 
promised to make adjustments if the invoices were paid. An oral 
hearing was requested by respondent. 

A hearing was scheduled at New York City for September 28, 
1953. Neither party was represented at the hearing and no evi- 
dence was offered on their behalf. 


FINDINGS OF FACT 

1. Complainant, Giumarra Vineyards Corporations, is a cor- 
poration whose post office address is P. O. Box 1653, Bakersfield, 
California. 

2. Respondent, Vincent J. Squillante, Inc., is a corporation 
whose post office address is 204 Franklin Street, New York, New 
York. At the time of the transactions involved herein, respondent 
was licensed under the act. 

3. During the period July 30, 1952, through August 4, 1952, 
in the course of interstate commerce, complainant sold to respond- 
ent eight carloads of grapes. 
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4. Respondent accepted and resold the eight carloads of grapes. 
For the first five carloads respondent paid complainant $17,180.50. 
Respondent made no payment to complainant on the remaining 
three carloads of grapes. 


5. There is due and owing from respondent to complainant 
the sum of $6,000. 


6. Formal complaint was filed February 17, 1953, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleges the sale to respondent of eight carloads of 
grapes at various agreed prices per lug f.o.b. California, totaling 
$26,872.55, with shipping dates, routings and other terms agreed 
to in person by Vincent J. Squillante at the time of purchase. 
Complainant also alleges that respondent accepted the grapes at 
destination but failed to pay the agreed purchase price of $9,146.05 
for three of the carloads, and made unauthorized deductions of 
10 cents per lug, or $546, on the other five carloads of grapes. 
Respondent does not deny the purchase or the acceptance of the 
eight carloads of grapes but alleges that they were to be invoiced 
on the basis of the f.o.b. market price at the time of shipment, 
less an allowance of 10 cents per lug. 

The issue joined by the pleadings is what was the agreement 
of the parties with respect to the purchase price. The parties sub- 
mitted no evidence and none of the information contained in the 
report of investigation supports the position of either party. Un- 
der the circumstances it is impossible to resolve the dispute be- 
tween the parties. 

There is evidence in the report of investigation of an admission 
by respondent that it owes complainant $6,000. We believe com- 
plainant is entitled to this undisputed amount, with interest, and 
it is so concluded. The facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,000, with interest thereon 
at the rate of five percent per annum from September 1, 1952, 
until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3774) 
PACA Docket No. 5825. Decided January 15, 1954. 


Dismissal of Petition for Reconsideration 
Petition for reconsideration dismissed because the prior order is supported 
by the evidence and the law applicable thereto. 


Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for complainant. 
Mr. Louis S. Prejean, of Baton Rouge, Louisiana, for respondent. Mr. 
Raymond O. Denham, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued December 21, 1953, dismissing the complaint. 
The order was based upon the conclusion that the shipment was 
not in suitable shipping condition, and that therefore respondent’s 
rejection of the car was not without reasonable cause. On January 
5, 1954, within the time provided, complainant filed what in effect 


is a petition for reconsideration of the order of December 21, 
1953, although designated by complainant as a motion for rehear- 
ing. 

Complainant contends in its petition that the order of December 
21, 1953, is in error in several respects. Upon reconsideration it 
is concluded that the order is supported by the evidence and the 
law applicable thereto. Complainant’s petition for reconsideration 
is dismissed without prior service upon respondent. 

Copies hereof shall be served upon the parties. 


(No. 3775) 


SWEDESBORO PRODUCE COMPANY v. BERNARD HABER. PACA Docket 
No. 6141. Decided January 15, 1954. 


Failure to Pay Purchase Price of Asparagus and Lettuce—Default 
Headnotes in 18 A.D. 41, applicable here. 


Mr. John J. Kitchen, of Woodbury, New Jersey, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 31, 1953. A formal complaint 
was filed on October 16, 1953. Complainant seeks an award of 
reparation in the amount of the alleged purchase price of six 
truckloads of asparagus and lettuce sold and delivered to respond- 
ent during June 1953, plus protest fees. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 25, 1953. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on November 24, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, Harry Finocchiaro, doing 
business as Swedesboro Produce Company, whose address is 
Swedesboro, New Jersey. 


2. Respondent is an individual, Bernard Haber, whose ad- 
dress is 531 9th Avenue, New York 18, New York. At the time of 
the transactions involved herein, respondent was licensed under 
the Act. 


3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following six lots of asparagus 
and lettuce on the dates and terms indicated: 


Crates 
June 4, 19538 346 Extra fancy asparagus at $4.00 delivered $1384.00 
June 7, 1953 35 Jumbo asparagus at 4.85 ” 169.75 
816 Extra fancy asparagus at 3.40 s 1074.40 
June 7, 1953 300 Iceberg lettuce at 3.25 975.00 
June 8, 1953 106 “ at 2.85 302.10 
100 Extra fancy asparagus at 3.20 320.00 
June 11, 1953 42 Jumbo Asparagus at 4.25 178.50 
50 Fancy asparagus at 2.90 145.00 
$21 Iceberg lettuce at 3.45 1107.45 
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Crates 
June 14, 1953 60 Extra fancy asparagus at 2.90 delivered 174.00 
30 Jumbo asparagus at 4.50 135.00 


$5965.20 
Less credits: Invoice of June 8 30.60 
Invoice of June 11 29.00 59.60 


Total Net Price $5905.60 


4. Six lots of asparagus and lettuce meeting the specifications 
of the foregoing contracts of sale were shipped by truck from 
loading points in the State of New Jersey, in interstate commerce, 
to respondent in New York, New York. Upon arrival at destina- 
tion, the six lots of asparagus and lettuce were accepted by re- 
spondent in compliance with said contracts of sale and no com- 
plaint with respect thereto was made. 


5. The total purchase price of the six lots of asparagus and 
lettuce, less credits, is $5905.60, no part of which has been paid 
by respondent to complainant; and complainant paid $2.05 pro- 
test fees on a check tendered by respondent which was not honored 
by the bank upon which it was drawn, making a total of $5907.65 
due complainant from respondent. 


6. Formal complaint was filed on October 16, 1953, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- — 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices of the six lots of asparagus and lettuce is 
in violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $5907.65, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5907.65, with interest thereon 
at the rate of 5 percent per annum from July 1, 1953, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 








WN et et tte 
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(No. 3776) 







PAwA Docket No. 5999. Decided January 18, 1954. 





Dismissah—Failure to Sustain Burden of Proof of Breach 
of Contract 






Where complainant claimed reparation for damages allegedly sustained as 
a result of respondent’s failure to deliver a lot of carrots in accordance 
with the terms of the contract between the parties, and respondent denied 
that it failed to deliver carrots according to contract specifications, held, 
that since complainant has failed to sustain the burden of proving that 
respondent breached the contract by failing to deliver U.S. No. 1 carrots, 
the complaint should be dismissed. 









Complainant pro se. Respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant is seeking an award of reparation covering damages 
allegedly sustained as a result of respondent’s failure to deliver 
in January 1953 a lot of carrots in accordance with the contract 
between the parties. A copy of the report of investigation made 
by the Department was served upon complainant on May 12, 1953. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on May 13, 1953. 

Respondent filed an answer to the complaint on May 18, 1953, 
denying that it failed to deliver carrots according to contract 
specifications. Respondent says the carrots in question were U.S. 
No. 1 in accordance with the terms of the contract and points out 
that complainant signed a receipt upon delivery showing that the 
produce was “received in good condition.” 

Since the amount claimed is less than $500, the issues were sub- 
mitted under the shortened method of procedure provided by the 
rules of practice. Under this procedure, complainant filed an Open- 
ing Statement of Facts with attached exhibit on June 1, 1953. On 
September 4, 1953, respondent filed an Answering Statement. 
Complainant’s Statement in Reply was received on September 17, 
1953. 





























FINDINGS OF FACT 
1. Complainant is a partnership composed of * * * and 
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* * *, tradingas * * *, whoseaddressis * * *, 


Virginia. 

2. Respondent is a corporation, * * *, whose address is 
* * *, New York. At the time of this transaction, respondent 
was licensed under the Act. 


8. On or about January 2, 1953, by oral contract and in the 
course of interstate commerce, respondent sold to complainant a 
truckload of mixed vegetables consisting of 100 50-pound sacks, 
good quality, “strictly US#1, strictly sound,” washed beets, at 
$2.15 per sack; 100 50-pound sacks, green Visinet, good quality, 
“strictly US#1, strictly sound,” clean, small, medium size, green 
color Danish cabbage, 18-22 heads to a sack, at $1.50 per sack; 
and 380 50-pound new tangerine Saxoline, good quality, “strictly 
US#1, strictly sound,” long washed, coreless carrots, at $2.40 per 
sack; all delivered at * * *, Virginia, and all Government 
inspected. The contract was negotiated by * * *, broker, at 
* * *, Virginia, who acted in the transaction as agent for 


both complainant and respondent. 

4. On January 6, 1953, respondent shipped in interstate com- 
merce from * * *, New York, to complainant at * * *%, 
Virginia, a truckload of beets, cabbage and carrots in accordance 
with contract specifications. The produce was Federally inspected 
at shipping point and the carrots were reported to grade U.S. No. 
1 on January 6. 

5. The shipment arrived at destination on January 8, 1953, 
and was accepted by complainant, who subsequently paid the full 
purchase price of $1277 for the truckload of vegetables. Complain- 
ant removed five bags of carrots from the truck at his place of 
business and immediately sent the remaining 375 bags of carrots 
ete 19 BR, iF: Bc, : 

6. On January 12, 1953, complainant shipped 100 bags of the 
carrots from cold storage to * * *, North Carolina. These 
carrots were rejected at * * * and were returned to com- 
plainantat * * *. At9:30 a.m. on January 14, the 100 sacks 
of carrots at * * * were Federally inspected there and the 
condition of the carrots was reported to be, ‘Generally firm to 
fairly firm, few slightly wilted. In 50% of samples from 25% to 
practically all of stock shows discoloration, affecting from 15 to 
75% of surface. No decay.” 

7. At 1:00 p.m. on January 14, 1953, complainant had the 
remaining 275 sacks of carrots in cold storage at * * * Fed- 
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erally inspected, the report of which inspection showed the follow- 


“Quality: Carrots generally fairly well to well shaped, fairly 
smooth to smooth, mostly smooth, well trimmed and gener- 
ally clean. Grade defects range 6 to 30%, average approxi- 
mately 15%, chiefly discoloration, mechanical damage and 
broken. 

“Condition: Stock generally firm, less than 1% decay. 
“Grade: Stock fails to grade U. S. No. 1 account of defects 
mentioned above.” 


8. On January 21, 1953, complainant mailed aletterto * * 
* * *, the broker, enclosing an accounting of complainant’s dis- 
position of the carrots, showing a loss of $415.05, and requested 
the broker to “take this matter up further with the shipper, in 
order that we may recover our loss.” On January 22, 1953, the 
broker referred the matter to respondent by letter. Respondent 
replied that it had delivered to complainant carrots which graded 
U.S. No. 1 in accordance with contract terms and refused com- 
plainant’s request that respondent reimburse him for his damages. 


9. The formal complaint was filed on April 14, 1953, which 
was within 9 months from the time the cause of action is alleged 
to have accrued. 


CONCLUSIONS 


The only question in this case is whether the carrots delivered 
to complainant by respondent were up to contract specifications. 
Admittedly, the contract called for good quality, strictly U.S. No. 
1, strictly sound, washed, coreless carrots, Government inspected. 
The complainant contends that there were two lots of carrots 
shipped, one very good and one very bad. Because of the bad car- 
rots complainant says he had to sort and return the carrots, losing 
a number of sacks, and that in the end he sustained a loss of 
$415.05. Respondent denies emphatically that there were two lots 
of carrots and says that a Government inspector was on respond- 
ent’s premises the entire time during the washing and loading of 
the carrots and that the inspector saw all of the carrots contained 
in the shipment. The report of the inspection made at shipping 
point shows the carrots graded U.S. No. 1. 

Complainant alleges a breach of contract on the part of re- 
spondent, and the burden of proof is on complainant to establish 
by a preponderance of the evidence the breach alleged. Respond- 





66 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 68 


ent denies that it breached the contract in any respect and has 
submitted a Government inspection report in substantiation of its 
position. The evidence relied upon by complainant consists of re- 
ports of two inspections made 8 days after shipment and 6 days 
after arrival at destination. These reports indicate that the car- 
rots at that time failed to grade U.S. No. 1 on account of defects 
in excess of tolerance, consisting chiefly of discoloration, mechan- 
ical damage and broken carrots. There was little or no decay. 

Under the terms of the delivered sale, respondent was required 
to deliver at * * *, Virginia, good quality, sound, U.S. No. 1 
carrots. There is no evidence to show that respondent did not 
deliver good quality, sound, U.S. No. 1 carrots. Complainant ad- 
mits removing 5 bags of good carrots from the truck upon arrival, 
about which he had no complaint. Three hundred seventy-five bags 
were immediately sent to storage. On the fourth day thereafter 
complainant withdrew 100 bags of carrots and shipped them to 
* * *, North Carolina, where the first indication of trouble 
was found. These carrots arrived at * * * on the morning 
of January 13. A Government inspector was called and an inspec- 
tion was made the following morning, January 14. Upon being 
notified that the carrots were being refused at * * * and 
would be returned to complainant, he ordered an inspection of 
the remaining 275 bags of carrots in storage. The results of these 
inspections are noted above. 

Complainant cannot successfully rely upon the condition of the 
carrots as reported 6 days after arrival at destination to establish 
the condition of the carrots at the time of delivery. The condi- 
tion of the carrots on January 6, the date of shipment, is shown 
by respondent by the Federal inspection report submitted. At 
that time they were U.S. No. 1 carrots. This was only two days 
from the date of delivery. No inspection was made of the carrots 
at the time of deliveryin * * *, Virginia, on January 8. The 
only other evidence of condition is that shown by the inspections 
made 6 days after delivery. Logically, if we were to accept either 
of the reports as indicating the condition of the carrots upon 
arrival, we would have to accept the shipping point inspection 
showing the carrots to be U.S. No. 1 grade only two days prior 
to delivery. Clearly, complainant has failed to sustain the burden 
of proving that respondent breached the contract by failing to 
deliver U.S. No. 1 carrots. It follows that the complaint should be 
dismissed. 
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ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3777) 


EDWARD RODRIGUES v. M. DUNN AND COMPANY. PACA Docket 
No. 6145. Decided January 18, 1954. 


Failure to Pay Balance of Purchase Price of Onions—Default 
Headnotes in 13 A.D. 37, applicable here. 


Mr. C. J. Van Duker, of San Francisco, California, for complainant. Mies 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed March 7, 1953. Complainant seeks an 
award of reparation in the amount of the unpaid portion of the 
agreed purchase price for three carloads of onions sold and de- 
livered to respondent during June, 1952. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 1, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on November 27, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward Rodrigues, whose 
address is Atwater, California. 
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2. Respondent is a partnership composed of Fred Dunn, Ed- 
ward Dunn and Victor Dunn, doing business as M. Dunn and 
Company, whose address is 140 12th Street, Detroit, Michigan. At 
the time of the transactions involved herein, respondent was li- 
censed under the Act. 


8. On or about April 26, 1952, by contract negotiated through 
broker McFadden Distributing Company, Detroit, Michigan, in 
the course of interstate commerce, complainant sold to respondent 
five carloads of California, Stockton yellow Semi Globe onions, 
3” and larger, 85 percent or better U.S. No. 1 quality, at $2.35 per 
50-pound sack, f.o.b. California acceptance, with exception that 
the onions were guaranteed not to contain decay in excess of 
tolerance on arrival. Shipment was to be made between May 20 
and 30, 1952. The contract stipulated, and respondent paid to 
complainant, a deposit of $200 per car. Complainant failed to ship 
the five carloads of onions in accordance with contract require- 
ments within the specified period of time. 


4. On or about June 10, 1952, respondent and complainant 
agreed to a modification of the original contract whereby pro- 
vision was made for different shipping dates and delivery to re- 
spondent at different destinations. On the same date complainant 
wired one of respondent’s partners at Bakersfield, California, and 
the broker at Detroit, Michigan, as follows: 


“Re telephone conversation your onion contract as per your 
instructions P 73507 out 6/9/52 via WPD & RG to K.C. di- 
verted you at K.C. car out tomorrow same route to you also 
K.C. next two cars to you at Chicago route WP UP — CN&W 
5th car to you Detroit WP UP — CN&W N.C. Terms as per 
contract.” 


5. On the following dates complainant shipped, in interstate 
commerce, to respondent at the new contract destinations three 
carloads of onions meeting specifications of the contract: 


June 9 PFE 73507 500 sacks 
June 11 ART 19522 600 sacks 
June 17 PFE 66322 600 sacks 


1700 sacks 


Upon arrival of the shipments at destinations, respondent accepted 
the onions in compliance with the contract, resold them and for- 
warded to complainant accounts of sales reflecting disposition on 
a consignment basis. Respondent retained the net proceeds realized 
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from the resale of the onions. Respondent requested that complain- 
ant not ship the remaining two cars on the 5-car contract and 
complainant complied with respondent’s request. 

6. The total agreed purchase price of the 3 carloads of onions 
is $3995. Respondent has paid to complainant only $1000 of the 
purchase price (the deposit of $200 per car on 5 cars), leaving 
a balance due and owing by respondent to complainant of $2995. 

7. Formal complaint was filed March 7, 1953, which was with- 
in 9 months from the time causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to promptly pay complainant in full for 
the three carloads of onions is a violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$2995, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2995, with interest thereon 
at the rate of 5 percent per annum from July 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3778) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. LEWIS D. GOLDSTEIN 
FRuIT & PRODUCE Corp. PACA Docket No. 5973. Decided Jan- 
uary 20, 1954. 


Failure to Account for Two Carloads of Onions—Evidence 
—Failure to Establish Claims for Deficits 


Where complainant sought reparation based on respondent’s failure to truly 
and correctly account for two carloads of onions and alleged that re- 
spondent agreed to dispose of the onions in one car for complainant on 
a joint account basis, respondent to guarantee freight charges and re- 
condition the commodity, and this shipment was accepted and disposed 
of by respondent, but respondent has failed to remit to complainant a 
certain amount in connection therewith, and that respondent failed to 
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remit a certain amount to complainant in connection with another car 
of onions, held, that because of the insufficiencies in the evidence sub- 
mitted by respondent there is no merit in its claims for alleged deficits, 
and respondent’s failure to pay complainant the proceeds due complain- 
ant in these transactions is a violation of section 2 of the act, for which 
reparation should be awarded to complainant. 


National Produce Distributors, Inc., of Chicago, Illinois, complainant, pro se. 
Lewis D. Goldstein Fruit & Produce Corp., of Philadelphia, Pennsyl- 
vania, respondent, pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed February 5, 1953, complainant al- 
leges the failure of the respondent to truly and correctly account 
for two carloads of onions, PFE 66737 and PFE 62245, consigned 
to respondent in June 1952. A reparation award in the total 
amount of $422.94 is sought as reimbursement for 73 sacks from 
car PFE 66737 and 152 sacks from car PFE 62245 allegedly un- 
accounted for by respondent. A copy of the formal complaint, 
together with a copy of the report of investigation prepared by 
the Department, was served on respondent by registered mail on 
February 17, 1953. A copy of the report of investigation was 
served on complainant by registered mail on February 18, 1953. 

Respondent’s answer, filed April 13, 1953, asserts that a true 
and correct accounting for the two carloads of onions had been 
made to complainant and denies any further liability. 

Inasmuch as the amount involved herein is less than $500, the 
issues are resolved under the shortened method of procedure, as 
provided by section 47.20 of the rules of practice. In accordance 
with such procedure, complainant filed an opening statement of 
facts and respondent filed an answering statement of facts. In 
the latter, respondent contends it is entitled to reimbursement for 
alleged deficits in the amount of $9.85 for car PFE 66737 and 
$53.35 for car PFE 62245. 


FINDINGS OF FACT 
1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose post office address is 31 South Water Market, 
Chicago 8, Illinois. 
2. Respondent, Lewis D. Goldstein Fruit and Produce Corp., 
is a corporation whose post office address is 2nd and Dock Streets, 
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Philadelphia, Pennsylvania. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


3. On or about June 23, 1952, in the course of interstate com- 
merce, and pursuant to telephone and telegraphic communications, 
respondent agreed to dispose of the onions in car PFE 66737 for 
complainant on a joint account basis, respondent to guarantee 
freight charges and recondition the commodity. This shipment was 
accepted by respondent on or about June 23, 1952. Respondent 
disposed of the onions and has failed to remit $23.18 due com- 
plainant in connection therewith. 


4. On June 27, 1952, in the course of interstate commerce, com- 
plainant diverted car PFE 62245, containing 600 sacks of onions, 
to respondent on a consignment basis. This shipment was received 
by respondent on June 30, 1952. Respondent disposed of the onions 
and has failed to remit $71.94 due complainant in connection there- 
with. 


5. Formal complaint was filed on February 5, 1953, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Both parties hereto rely to a considerable extent upon the find- 
ings of a field investigation of this dispute made by a representa- 
tive of the Department to support their respective contentions. 
Complainant asserts it is entitled to reimbursement for 73 sacks 
of onions from car PFE 66737 at an average price of $1.90 and 
152 sacks from car PFE 62245 at an average price of $1.87 by 
reason of respondent’s lack of documentary or other affirmative 
evidence to account therefor. These sacks are shown as “unac- 
counted for” in the field investigator’s recomputation of these 
transactions. In contrast, respondent claims reimbursement for 
the “deficits” shown in the same recomputation, asserting that 
shrinkage due to condition of the onions at time of receipt necessi- 
tated reconditioning and maintains that the information set forth 
in the report of investigation supports its position, 

The record clearly discloses that reconditioning was necessary 
and that it was contemplated by the parties. At issue, therefore, 
is the degree of reconditioning required. 

With reference to car PFE 66737, it appears that it was shipped 
May 30, 1952, from Tolleson, Arizona, to complainant at Kansas 
City, Missouri, diverted June 2, 1952, to Frank Kenworthy Co., 
Kansas City, Missouri; diverted June 5,, 1952, to A. M. Macheca 
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Company, St. Louis, Missouri; diverted June 10, 1952, to com- 
plainant at Chicago, Illinois; diverted June 13, 1952, to Walling, 
Inc., Johnstown, Pennsylvania; and diverted June 17, 1952, to Smil- 
ing Jim Potato Company, Philadelphia, Pennsylvania. Both Wall- 
ing, Inc., and Smiling Jim Potato Company rejected the car. By 
telegram of June 23, 1952, respondent was asked to inspect the 
car and advise complainant if it could “handle realizing above 
freight.” This was followed on June 24, 1952, by a mail-o-gram 
from complainant stating “This will confirm our telephone con- 
versation of even date wherein it was mutually agreed you were 
to handle the subject car of onions for us. Also that you were to 
recondition these onions and put same up in saleable condition, 
getting maximum value. You are guaranteeing freight charges.” 

A Railroad Perishable Inspection Agency certificate as of the 
morning of June 23, 1952, and afternoon of June 24, 1952, shows 
the condition of the onions in this car to have been the following: 

“Arizona grown ‘SKY TOP’ Brand. Bulbs medium to small 

size. Only fair quality and color. Dull and dirty. Well to some 

fairly well formed. Many stained. 

“Firm, many fairly well cured. Most sacks less 1 to 5%, few 

8 to 15%, with an occasional sack up to 55% soft rot decay. 

Some sacks wet-spotted due to decay. 

“Jointly inspected with Mr. Fetherolf of BIS. 

“Track #10: 6-24-52 4:10 PM DST. 

The following sacks segregated by consignee: (Final check- 

out) 

“143 — sacks wet-spotted due to decay. 

“All the above sacks are classified as good order. 

“Notified Mr. ‘Mutt’ Gilbert, consignee’s driver, of above in- 

formation 6-24-52 — 4:15 PM DST. 

“No containers required recoopering attention.” 
Reconditioning of this car at an expense of $114 was verified by 
field investigation. This fact, coupled with the time in transit, and 
viewed in the light of the condition of the onions as revealed by 
inspection at time of receipt by respondent leads to the conclusion 
that the loss of 73 bags in the process of reconditioning is not 
unreasonable. Respondent, however, has not satisfactorily ac- 
counted for the 8 bags shown as “donations” in the field investi- 
gation report, hence, liability therefor cannot be escaped. Accept- 
ing respondent’s contention that this car was handled on the basis 
of a division of net profits, if any, the item of $66.08 for commis- 












NAT’L. PROD. DISTRS. v. L. D. GOLDSTEIN FRT. & PROD. 73 
Cite as 13 A.D. 69 










sion is not allowable. In our opinion a proper accounting for this 
car would be as follows: 










Total Sales 

510 200 (J. L. Weinstein Co. — Gross) $440.00 
25 @ $2.25 56.25 
30 ” 2.00 60.00 
1G 1.6 17.50 
7% " 356 112.50 
ao” 14 124.60 
8 ”donations”’ @ av. $1.784 15.12 










437 $825.97 
73 lost through reconditioning 














510 
Expenses 
Freight $603.07 
Hauling 42.03 
Terminal charges 17.50 
Reconditioning 114.00 
Inspection 3.00 











$779.60 
$799.60 


Net proceds $ 46.37 
It is concluded, therefore, that one-half of the net proceeds, or 
$23.18, is due the complainant. 

Concerning car PFE 62245, it appears that it was originally 
shipped from Stockton, California, on June 5, 1952, consigned to 
L and L Brok Co., Omaha, Nebraska; diverted to The Gilbert Co., 
St. Louis, Missouri; diverted June 19, 1952, to D’Amore Distri- 
buting Co., Milwaukee, Wisconsin; and diverted June 27, 1952, 
to respondent. It is clear that this car was shipped on consignment. 
The remaining information material to the disposition of this car 
has been condensed in the field investigation report which is 
quoted: 

“Respondent’s receiving record for car PFE 62245 showed 
the car arrived Philadelphia June 30, 1952, and was mani- 
fested as containing 600 sacks onions. Papers contained in 
respondent’s file for this car were: (1) copy of Binney in- 
spection certificate dated 6/30/52, A 65948, made on car PFE 
62245, showing: ‘8 to 22 average 13-14% decay.’ (2) Binney 
Inspection Service follow-up inspection report dated July 3, 
1952, showing: ‘394 sacks seggregated, 388 wet stained from 
decay, 6 with friction rubbed holes, 2 inspected cut sax, 34 
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B/O, 1 P/O,’ (3) Copy respondent’s original account sales 
which showed 413 sacks sold for gross proceeds of $772.05, 
less expenses of $808.60 for net deficit of $36.55. Expenses 
shown were freight $682.71, terminal charges $61.13, inspec- 
tion $3.00, selling charges $61.76. This account sales showed 
152 bags lost and 35 bags rejected to Pennsylvania Railroad. 


“My computed account sales for the 413 sacks sold would appear 
as follows: 


@ $3.25 $ 81.25 
@ 3.00 105.00 
@ ~~ 2.75 247.50 
@ 2.50 237.50 
@ 60 100.80 


772.05 
Rejected 
Unaccounted for 
Expenses 
Freight $682.71 
Reconditioning & Terminal 77.93 
Inspection 8.00 
Commission 61.76 


825.40 


Deficit $ 53.35” 


The alleged loss of 152 sacks out of 565 due to reconditioning is 
without factual substantiation. Since the inspection report showed 
13 - 14 percent decay, a loss of 15 percent, or 85 sacks, in recon- 
ditioning should be allowed. In our opinion a proper accounting 
for this car would be as follows: 


Total Sales 
rejected 
@ $3.25 $ 81.25 
@ 3.00 105.00 
@ 2.75 247.50 
@ 2.50 237.50 
@ 60 100.80 
lost through reconditioning 
unaccounted for at an 
average of $1.87 125.29 


$897.34 
Expenses 
Freight $682.71 
Recon. & Term. 17.93 
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Expenses 
Inspection 
Commission 


$835.42 


Net $ 61.92 


It is concluded, therefore, that the sum of $61.92 is due com- 
plainant. 

In view of the foregoing, and the insufficiencies in the evidence 
submitted by respondent, we think there is no merit in its claims 
for alleged deficits in the amount of $9.85 for car PFE 66737 and 
$53.35 for car PFE 62245. 

Respondent’s failure to pay complainant the proceeds due com- 
plainant in these transactions is in violation of section 2 of the 
act. Therefore, it is concluded that complainant is entitled to rep- 
aration awards in the amount of $23.18 as to car PFE 66737 and 
$61.92 as to car PFE 62245, for a total of $85.10, plus interest, 
and that the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $85.10, with interest at the 
rate of 5 percent per annum from August 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3779) 


C. H. ROBINSON COMPANY v. TONY Gust & COMPANY. PACA Doc- 
ket No. 6146. Decided January 20, 1954. 


Failure to Pay Balance of Purchase Price of Apples—Default 


Headnotes in 13 A.D. 37, applicable here. 


Mr. Neil A. Riley & Mr. Seward R. Moore, of Minneapolis, Minnesota, for 
complainant. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 29, 1953. Formal com- 
plaint was filed on August 3, 1953. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the pur- 
chase price of 780 boxes of apples sold and delivered to respond- 
ent in November 1952. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on August 7, 1953. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on September 1, 1953. Copies 
of a supplemental report of investigation were served upon the 
attorney for complainant on November 12, 1953, and upon re- 
spondent on November 16, 1953. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 


The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, C. H. Robinson Company, is a corporation, 
whose branch office address is 800 Utah Avenue, Butte, Montana. 


2. Respondent is a partnership composed of Andrew N. 
Thomas, Jimmie Thomas, John Thomas, Charles S. Thomas, and 
Denny Thomas, trading as Tony Gust & Company, whose address 
is 1620 E. Channel Street, Stockton, California. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. In the course of interstate commerce and by oral contract 
confirmed in writing, complainant on November 6, 1952, sold to 
respondent the following truckload of apples at the prices indi- 
cated, f.o.b. shipping point: 

300 Boxes Cotnbination Fancy & Batre Fancy Red Delicious at $5.10 $1530.00 
125 ”  Winesap at 4.35 6543.75 
a05Ci«” ‘i < re ” Std. Delicious at 4.365 1305.00 
55 = és ” Romes at 4.35 239.25 


ee 


780 $3618.00 
4. Apples meeting the specifications of the contract of pur- 
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chase and sale were shipped by truck from Payette, Idaho, in 
interstate commerce, to respondent at Stockton, California. Upon 
arrival at destination, respondent accepted the apples, but has 
failed to pay the full agreed purchase price. 


5. The purchase price of the 780 boxes of apples is $3618, of 
which only $2000 has been paid, leaving due and owing by re- 
spondent to complainant the sum of $1618. 


6. Formal complaint was filed on August 3, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
complaint and a waiver of oral hearing, as provided in the rules 
of practice (7 CFR 47.8(c). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 780 boxes of apples is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1618, with interest, and the facts should be 
published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1618, with interest thereon at 
the rate of 5 percent per annum from December 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3780) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. DAYLIGHT GROCERY CO., 
INC., THE ARNOLD FRUIT Co., AND B & B CASH GROCERY STORES, 
Inc. PACA Docket No. 5901. Decided January 26, 1954. 


Rejection of Commodity without Reasonable Cause — 
Evidence — Dismissal of Counterclaim — Damages 


Where complainant claimed an award of reparation for da:aages sustained 
by it as a result of respondents’ unlawful rejection of their respective 
portions of a truckload of peaches sold to them by complainant, and re- 
spondents denied that complainant shipped to each of them the kind, 
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quality, and grade of peaches specified in the contract, held, that since 
respondents failed to prove that complainant breached the contract, the 
rejection of the shipment by them was without reasonable cause and in 
violation of section 2 of the act, and reparation should be awarded to 
complainant against each of the respondents in the amounts, being the 
difference between the contract price and the net amount realized for 
each portion on resales, with interest; and the counterclaim of one of the 
respondents should be dismissed. 


Evidence of Terms of Contract 


Where one of respondents maintained that the peaches were not in suitable 
shipping condition and that this is proved by the fact that with normal 
transportation the peaches were soft and damaged by bruising, because 
they were soft in less than three days after shipping, held, that the con- 
tract as agreed by the parties, specified that complainant was to deliver 
f.o.b. Benton Harbor, Michigan, one truckload of U.S. No. 1 peaches, 
2 inches and up, the evidence shows that the peaches were federally 
inspected at shipping point and certified to be mature and U.S. No. 1, 
2 inches and up, and the contract did not specify that the peaches should 
be of that grade upon arrival at destination. 


Use of Term F.O.B. Sale 


Use of the term “f.o.b.” in a contract involving perishable agricultural com- 


modities raises an implication that the produce is in suitable shipping 
condition. 


Term Suitable Shipping Condition as Defined in Regula- 
tions under Act 


Section 46.24(j) of the regulations under the act defines “suitable shipping 
condition” to mean that the produce, at the time of billing, is in a condi- 
tion which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract of sale. 


Normal and Abnormal Deterioration—Terms Not Suscep- 
tible of Exact Definitions 


No exact definitions, expressed in percentages, can be given for the terms 
normal and abnormal deterioration, since the percentages vary with the 
circumstances — length of time in transit, grade and condition of the 
produce when shipped, season of the year and other factors—and must be 
evaluated in the light of past experience under similar conditions. 


Abnormal Deterioration of Produce 


Since after bruising, it cannot be said that the peaches were abnormally 
deteriorated, it is concluded that respondents have failed to prove that 
complainant breached the contract, and their rejection of the shipment 
was without reasonable cause. 


Moore & Riley, of Minneapolis, Minnesota, for complainant. Daylight Grocery 
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Co., Inc., of Jacksonville, Florida, respondent, pro se. Arnold Fruit Co., 
of Jacksonville, Florida, respondent, pro se. Mabry, Reaves, Carlton, 
Anderson, Field & Ward, of Tampa, Florida, for respondent, B & B 
Cash Grocery Stores, Inc. Miss Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on December 12, 1952. Complainant 
seeks an award of reparation in the amount of $562.50, which 
represents the damages allegedly sustained as a result of respond- 
ents’ rejection without reasonable cause of their respective por- 
tions of a truckload of peaches sold them by complainant on or 
about September 11, 1952. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s attorney on December 22, 
1952. Copies of the formal complaint and the report of investiga- 
tion were served upon The Arnold Fruit Co. on December 20, 
1952, upon Daylight Grocery Co., Inc., on December 22, 1952, 
and upon B & B Cash Grocery Stores, Inc., on December 22, 1952. 
The Arnold Fruit Co. filed an answer on January 7, 1953, alleging 
that the peaches were not in suitable shipping condition and by 
way of counterclaim seeks to recover alleged loss of profits in the 
amount of $64. B & B Cash Grocery Stores, Inc., filed an answer 
on January 7, 1953, denying that complainant shipped to each of 
respondent the kind, quality, and grade of peaches specified in the 
contract. No answer was filed by Daylight Grocery Co., Inc. Com- 
plainant did not file a reply to the counterclaim of The Arnold 
Fruit Co. 

Although the amount involved in this proceeding exceeds $500, 
neither complainant nor any of respondents requested an oral 
hearing. Accordingly, the shortened method of procedure was fol- 
lowed as provided in section 47.20 of the rules of practice (7 CFR 
47.1 et seq.). Complainant’s counsel requested that the verified 
formal complaint and exhibits attached thereto be considered as 
complainant’s opening statement. The Arnold Fruit Co. and B & 
B Cash Grocery Stores, Inc., requested that their respective veri- 
fied answers be considered as their answering statements. 


FINDINGS OF FACT 


1. Complainant, Pearl Grange Fruit Exchange, Inc., is a cor- 
poration whose post office address is Box 462, Benton Harbor, 
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Michigan. At the time of the transactions involved herein com- 
plainant was licensed under the act. 


2. Respondent Daylight Grocery Co., Inc., is a corporation 
whose post office address is 548 Minnie Street, Jacksonville, Flor- 
ida. Respondent The Arnold Fruit Co. is a partnership composed 
of John Skillman Arnold, Hiram Victor Arnold, and Charles Lon- 
don Arnold, whose address is 400 West Bay Street, Jacksonville, 
Florida. Respondent B & B Cash Grocery Stores, Inc., is a cor- 
poration whose post office address is P. O. Box 1808, Tampa, Flor- 
ida. 

4. At the time of the transactions involved herein respondents 
were licensed under the act. 


4. On or about September 12, 1952, in the course of interstate 
commerce, complainant sold to each of the respondents a portion 
of a truckload of U. S. No. 1, Michigan Elberta peaches, size 2 
inches and up, at $2.35 per bushel f.o.b. Benton Harbor, Michigan, 
as follows: 150 bushels to Daylight Grocery Co., Inc., 100 bushels 
to The Arnold Fruit Co., and 200 bushels to B & B Cash Grocery 
Stores, Inc. The contracts were negotiated through Joe Tobi, a 


broker of Jacksonville, Florida, who prepared a memorandum of 
sale and sent copies thereof to the parties. 


5. A Federal-State inspection was made of the truckload of 
peaches at Benton Harbor, Michigan, on September 12, 1952. The 
official inspection certificate issued in connection therewith reads 
in pertinent part as follows: 

“Quality and condition: Stock is mature, generally firm to 
firm ripe, some hard, well formed and clean. Ground color 
light green to yellow, mostly turning yellow, showing from 
10 to 90%, mostly 10 to 80% characteristic red color. 
“Grade defects average within tolerance. No decay. 
“Grade: U.S. No. 1, 2 inches and up, as marked.” 


6. The truckload of peaches was shipped by complainant from 
Benton Harbor, Michigan, on September 12, 1952, and arrived in 
Jacksonville, Florida, on September 15, 1952. 

7. At 8:30 a.m. on September 15, 1952, a Federal condition 
inspection was made of the truckload at Jacksonville, Florida. 
The official inspection certificate issued in connection therewith 
reads in pertinent part as follows: 

“Peaches are generally hard to ripe, mostly firm to firm ripe. 
Light green to yellow, mostly turning yellow ground color. 
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Range 2 to 20%, average 7% soft, Range 2 to 24%, average 
approximately 10% damage by bruising. Bruised peaches be- 
ing firm to firm ripe and scattered through the pack. Less 
than 1% decay.” 


8. On September 15, 1952, respondents notified Joe Tobi, the 
broker, that they were rejecting their respective portions of the 
truckload of peaches. Complainant was notified of the rejection. 


9. On or about September 15, 1952, following the rejection, 
complainant resold the entire truckload of peaches through the 
broker to B & B Cash Grocery Stores, Inc., for a net sum of $495, 
the best price obtainable. 


10. There is due and owing to complainant the difference be- 
tween the contract prices and the amount received on resale, or 
$187.50 from Daylight Grocery Co., Inc., $125 from The Arnold 
Fruit Co., and $250 from B & B Cash Grocery Stores, Inc. 


11. Formal complaint was filed on December 12, 1952, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The principal question in this proceeding is whether the rejec- 
tion of the peaches by respondents was with reasonable cause. 
B & B Cash Grocery Stores, Inc., alleges in its answer that com- 
plainant in violation of the contract shipped an inferior grade of 
peaches; that the peaches were of a wide variation and degree of 
maturity, and not suitable for shipping; and that as a result, 
upon arrival at Jacksonville, the riper fruit had been bruised by 
the harder fruit of less maturity to the extent that approximately 
40 percent of the fruit was not salable and 60 percent was of an 
inferior quality. The Arnold Fruit Co. alleged that “the peaches 
were not in suitable shipping condition and that this is proved 
by the fact that with normal transportation the peaches were soft 
and damaged by bruising, because they were soft, in less than 
three days after shipping. These peaches were not in condition 
for sales to the Armed Services or to any buyer requiring Federal 
inspection.” 

The contract, as agreed by the parties, specified that com- 
plainant was to deliver f.o.b. Benton Harbor, Michigan, one truck- 
load of U. S. No. 1 peaches, 2 inches and up. The evidence shows 
that the peaches were federally inspected at shipping point and 
certified to be mature and U. S. No. 1, 2 inches and up. The 
contract did not specify that the peaches should be of that grade 
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upon arrival at destination as was the case in Anonymous De- 
cision, PACA Docket No. 5839, 12 A.D. 1158. 


Use of the term “f.o.b.” in a contract involving perishable agri- 
cultural commodities raises an implication that the produce is in 
suitable shipping condition. Section 46.24(j) of the regulations 
(7 CFR 46.1 et seq.) defines “suitable shipping condition” to mean 
that the produce, at the time of billing, is in a condition which, 
if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract of sale. No exact 
definitions, expressed in percentages, can be given for the terms 
normal and abnormal deterioration. The percentages vary with 
the circumstances — length of time in transit, grade and condi- 
tion of the produce when shipped, season of the year and other 
factors — and must be evaluated in the light of past experience 
under similar conditions. 


Were the peaches abnormally deteriorated upon arrival at 
Jacksonville? The destination inspection revealed an average of 
7 percent soft peaches and an average of 10 percent bruising. The 
applicable U. S. Standards for peaches (7 CFR, § 51.312) provide 


with respect to the U. S. No. 1 grade that in order to allow for 
variations incident to proper grading and handling not more than 
10 percent of the peaches in any lot may fail to meet the require- 
ments of the grade, but not more than one-half of this amount, or 
5 percent, shall be allowed for defects causing serious damage, 
and not more than one-fifth of this amount, or 1 percent, shall 
be allowed for decay at shipping point. There is an additional 
tolerance of 2 percent for soft, overripe or decayed peaches en 
route or at destination. In other words, the U. S. No. 1 grade 
permits a total tolerance of 12 percent for defects at destination, 
including not more than 7 percent for soft peaches. Since the 
truckload of peaches exceeded this tolerance only because of an 
excess of 5 percent bruising, we are unable to say that the peaches 
were abnormally deteriorated. It is concluded that respondents 
have failed to prove that complainant breached the contract. Ac- 
cordingly, respondents’ rejection of the shipment was without 
reasonable cause and in violation of section 2 of the act. 
Following the rejection, the broker sold the load of peaches on 
behalf of complainant to B & B Cash Grocery Stores, Inc., for 
$2.25 per bushel delivered Tampa, Florida. After payment of 
freight charges, complainant realized a net amount of $495. 
Reparation should be awarded complainant against each of the 
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respondents in the following amounts, being the difference between 
the contract price of their respective portions of the truckload 
of peaches and the net amount realized for that portion on resale, 
with interest: Daylight Grocery Co., Inc., $187.50; The Arnold 
Fruit Co. $125, and B & B Cash Grocery Stores, Inc., $250. The 
counterclaim of The Arnold Fruit Co. should be dismissed. The 
facts should be published. 


ORDER 


Within 30 days from the date of this order respondent Day- 
light Grocery Co., Inc., shall pay to complainant, as reparation, 
$187.50, with interest thereon at the rate of 5 percent per annum 
from October 1, 1952, until paid. 

Within 30 days from the date of this order respondent The 
Arnold Fruit Co. shall pay to complainant, as reparation, $125, 
with interest thereon at the rate of 5 percent per annum from 
October 1, 1952, until paid. 

Within 30 days from the date of this order respondent B & B 
Cash Grocery Stores, Inc., shall pay to complainant, as reparation, 
$250, with interest thereon at the rate of 5 percent per annum 
from October 1, 1952, until paid. 

The counterclaim of The Arnold Fruit Co. is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parcies. 


(No. 3781) 


DEBRUYN SEED & PRODUCE Co. v. DELBIMA FRUIT & PRODUCE Co., 
Inc. PACA Docket No. 6149. Decided January 27, 1954. 


Failure to Pay Purchase Price of Celery—Default 
Headnotes in 18 A.D. 41, applicable here. 


Debruyn Seed & Produce Company, of Zeeland, Michigan, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on Octcber 19, 1953. A formal 
complaint was filed on November 6, 1953. Complainant seeks an 
award of reparation in the amount of the purchase price of 400 
crates of celery sold and delivered to respondent in September 
1953. 


A copy of the report of investigation made by the Department 
was served upon complainant on December 3, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on December 15, 1953. 


‘ At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Rcbert Stuart 
DeBruyn and Donald DeBruyn, doing business as DeBruyn Seed 
and Produce Company, whose address is P. O. Box 76, Zeeland, 
Michigan. 


2. Respondent, Delbina Fruit & Produce Co., Inc., is a cor- 
poration, whose address is 55-57 French Market Place, New Or- 
leans, Louisiana. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about September 23, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
400 crates of celery on the terms indicated: 

100 crates Golden Heart 4’s at $2.15 f.o.b. $215.00 

50 crates Pascal 2%4’s at Bae” 112.50 


150 crates Pascal 3’s__—at 20. 352.50 
100 crates Pascal 4’s__ at 25. ” 215.00 


Total $895.00 


4. Four hundred crates of celery meeting the specifications 
of the foregoing contract were shipped by complainant, by truck, 
from Zeeland, Michigan, in interstate commerce, to respondent 
at New Orleans, Louisiana. Upon arrival at destination, respond- 
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ent accepted the celery in compliance with said contract, and made 
no complaint with respect thereto. 


5. The purchase price of the 400 crates of celery is $895, no 
part of which has been paid by respondent to complainant. 


6. Formal complaint was filed on November 6, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 400 crates of celery is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $895, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $895, with interest thereon at 
the rate of 5 percent per annum from October 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3782) 


PaT CANNON COMPANY v. TRIANGLE Foops COMPANY. PACA Doc- 
ket No. 5867. Decided January 27, 1954. 


Failure to Pay Purchase Price of Mixed Fruit and Vege- 
tables—Evidence—Failure to Sustain Burden of Proof of 
Allegations in Answer 


Where complainant seeks reparation for the alleged unpaid purchase price 
of $2271.47 of one truckload of mixed fruit and vegetables sold to re- 
spondent, and the latter in its answer admitted liability to the extent 
of $1749.97, for which undisputed amount an order was issued February 
19, 1958 (12 A.D. 201), but respondent denied liability for the remaining 
$521.50 on the grounds that certain items did not meet contract speci- 
fications, and that there was an overcharge on one item, held, that since 
respondent has failed to sustain the burden of proof upon it of the alle- 
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gations in its answer, complainant is entitled to an award of reparation 
in the amount of $521.50, with interest. 


Pat Cannon Company, of Los Angeles, California, complainant, pro se. Tri- 
angle Foods Company, of Abilene, Texas, respondent, pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 15, 1952, complainant 
seeks to recover reparation in the amount of $2271.47, the alleged 
unpaid purchase price of one truckload of mixed fruit and vege- 
tables sold to respondent on June 28, 1952. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon re- 
spondent on November 18, 1952. Similarly, a copy of the report 
of investigation was served upon complainant on November 15, 
1952. 

Respondent’s answer, filed December 2, 1952, admitted liability 
to the extent of $1749.97. Accordingly, and pursuant to request 
of complainant, an order was issued February 19, 1953, directing 
respondent to pay complainant the undisputed amount of $1749.- 
97, with interest at 5 percent from July 1, 1952, until paid. In 
respondent’s answer, the denial of liability for the remaining 
$521.50 is based on the assertion that certain items did not meet 
contract specifications and that there was an overcharge on one 
item. 

Although the amount in dispute exceeds $500, an oral hearing 
was not requested by the parties. The issues, therefore, are de- 
termined under the shortened method of procedure. Complainant 
did not file an opening statement of facts, nor did respondent file 
an answering statement. 


FINDINGS OF FACT 


1. Complainant, Pat Cannon Company, is a corporation, whose 
address is 811 Hemlock Street, Los Angeles 21, California. 


2. Respondent is an individual, O. M. Thompson, trading as 
Triangle Foods Company, 1025 Walnut Street, Abilene, Texas. 
At the time of the transaction here involved respondent was not 
licensed under the act but was subject to license. Respondent sub- 
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sequently obtained a license and paid arrearage covering the period 
of this transaction. 


3. On or about June 28, 1952, in the course of interstate com- 
merce, and pursuant to oral and written negotiations, complain- 
ant sold to respondent one truckload of mixed fruit and vegetables 
for a total invoice price of $2271.47, including ice, inspection, load- 
ing and brokerage charges. 


4. Sometime between June 28, 1952, and July 3, 1952, a truck- 
load of mixed fruit and vegetables which met contract specifica- 
tions was delivered to and accepted by respcndent. 


5. Respondent admitted liability for $1749.97 of the invoice 
price and an order for the payment of that amount has been is- 
sued. Respondent has failed to pay the balance of the invoice price, 
$521.50, and has failed to show that any credit on that amount 
should be allowed. 


6. Formal complaint was filed on September 15, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The transaction giving rise to this dispute was entered into by 
the parties hereto on June 28, 1952. Apparently, respondent made 
some protest concerning the shipment approximately one month 
later, but neither party has submitted further clarifying informa- 
tion in regard thereto. Respondent’s letter of October 16, 1952, 
over 3 months after acceptance of the shipment, is the first inti- 
mation in the record on the part of respondent that it was en- 
titled to adjustments in the transaction. Meanwhile, respondent 
had issued and mailed to complainant separate checks, each in the 
full amount of the invoice, i.e., $2271.47, one purporting to be in 
substitution of the other. One of these checks, dated July 3, 1952, 
was protested for nonpayment and the other, dated July 16, 1952, 
was returned to complainant unpaid. The issuance of these checks 
and respondent’s communications containing unqualified assur- 
ances of payment related to the full amount of $2271.47 are wholly 
inconsistent with respondent’s later contention that three of the 
items failed to meet contract specifications and that one item in- 
volved an overcharge. Indeed, all of the actions of respondent until 
at least one month after acceptance of the shipment were in clear 
acknowledgement of indebtedness to the complainant in the full 
amount of $2271.47. 

Respondent’s answer (dated November 29, 1952) contains the 
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first and only evidence in the record as to the specific items for 
which adjustment is claimed. These are itemized and explained by 
respondent as follows: 

“Below is a list of the items that I asked for credit on, but 

did not receive. 

“20 cases bunch Carrots $ 70.00 


50 ” 45 size Cantaloupes 237.50 
25 ” Avocados — 20 size 75.00 


$ 382.50 
Freight 20% 76.50 


$ 459.00 
Over charge on Corn 62.50 


$ 521.50 


“Since he has refused to issue credit memorandum I am going 
to deduct this amount from my check and add 6% interest 
for carrying charges. I do not like to do business this way, 
but this merchandise was not shipped in accordance to speci- 
fications and was a loss to me, because we ordered Cello pack 
Carrots, received bunch Carrots, which would not sell, or- 
dered 36 size Cantaloupes and received 45 size, which was 
too small for the trade, ordered 30 size Avocados and received 
20 size, which was too large for trade, and the fresh Corn 
was selling that week for $2.25 per crate, and he charged 
$3.50 per crate.” 

Credit for the full invoice price of the carrots, cantaloupes and 
avacados is claimed. Even if a breach of contract as to these items 
were established, the damages resulting therefrom would be lack- 
ing. From the evidence before us we would have no basis for find- 
ing that these commodities had no value and that respondent, 
having accepted them, owes complainant nothing for them. The 
item of $62.50 for “over charge on corn” is likewise unsubstan- 
tiated. 

The amount in dispute covers commodities purchased by com- 
plainant for respondent pursuant to request by long distance tele- 
phone. These commodities, as part of a larger shipment, were ac- 
cepted by respondent upon delivery. Under these circumstances, 
the burden of proof is upon respondent to sustain the allegation 
that these commodities were not the kind, grade or quality ordered 
and that the charge for the lot of corn was in error. Respondent 
has failed to sustain this burden. 

Respondent’s failure to make full payment to complainant for 
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the shipment is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $521.50, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $521.50, with interest thereon 
at the rate of 5 percent per annum from July 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3783) 


PACA Docket No. 5562. Decided January 27, 1954. 


Dismissal—Failure to Prove Breach of Contract—Failure 
to Prove Damages—Dismissal of Counterclaim 


Where complainant claimed an award of reparation representing the dam- 
ages sustained by it as a result of the alleged fai'ure of respondent 
to deliver frozen grape pulp in accordance with the contract of sale 
entered into between the parties, and respondent in its answer alleged 
that the fruit delivered failed to meet contract specifications, and in 
its counterclaim respondent further alleged that complainant repudiated 
the contract and declined to accept delivery of the balance of the fruit, 
that respondent thereby sustained damages, held, that there was no 
variance between the commodity ordered and the commodity received 
and respondent has failed to prove the alleged damages sustained by it; 
therefore, the complaint and the counterclaim should be dismissed. 


Admissibility of Evidence Explaining Meaning Given to 
Words and Terms of Contract by Usage in Trade 


Evidence is admissible to explain the meaning which usage has given to words 
or terms as used in any particular trade or locality. Valid usages con- 
cerning the subject matter of a contract of which the parties are charge- 
able with knowledge are by implication incorporated therein, unless 
expressly or impliedly excluded by its terms, and are admissible to aid 
in its interpretation, not as tending to contradict or vary the contract, 
but upon the theory that the usage forms a part of the contract. 


Interpretation of Descriptive Words of Contract by Usage 
at Shipping Point 


Where there is a question as to the meaning of descriptive words used in an 
f.o.b. contract of sale, the interpretation should be governed by the gen- 
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eral understanding of the term at shipping point and not where the 
vurchaser is in business. 


Waiver of Furnishing of Federal Inspection Certificate 
with Invoice 


Where complainant contended that the federal shipping point inspection 
certificate was not attached to the invoice as called for in the contract, 
held, that while the evidence shows that the certificate was not avail- 
able to respondent until a few days after the shipment was made, this 
did not excuse respondent from complying with its contract; and s‘nce 
it appears that the sight draft was paid on October 20, 1950, and it 
was not until after the receipt of the shipment on October 23, 1950, 
that any question was raised as to the inspection certificate, it is con- 
cluded that complainant either waived the furnishing of the certificate 
with the invoice or it became immaterial in the light of subsequent events. 


Jurisdiction of Secretary over Subject Matter 


Where respondent alleged that the sale of frozen Concord grape pulp, stemmed 
and washed, is not within the purview of the act, so that the Department 
has no jurisdiction in this proceeding, held, that the grape commodity 
herein involved is a perishable agricultural commodity within the mean- 
ing of the act and jurisdiction of the Secretary. 


. Albert B. Houghton of Houghton, Neelen & Bullinger, of Milwaukee, 
Wisconsin, for complainant. Mr. Orville Mills of Chadwick, Chadwick & 
Mills, of Scattle, Washington, for respondent. Mr. Robert G. Rue, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on February 6, 1951, and formal 
complaint was filed on April 17, 1951. Complainant seeks an award 
of reparation in the amount of $8,004.91, representing the dam- 
ages sustained as a result of the alleged failure of respondent to 
deliver frozen grape pulp in accordance with a contract of sale 
entered into between the parties in October 1950. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served by regis- 
tered mail upon respondent on June 9, 1951. On June 7, 1951, a 
copy of the report of investigation was served upon complainant. 
Respondent filed an answer on July 16, 1951, generally admitting 
the existence of a contract between the parties, but denying that 
the commodity delivered failed to meet contract spccifications. By 
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way of affirmative defense and counterclaim respondent further 
alleged that complainant repudiated the contract and declined to 
accept delivery of the balance of the frozen grape pulp, and that 
respondent was thereby damaged in the amount of $407.64. Re- 
spondent, by way of further affirmative defense, alleged that the 
subject matter of the sale is not within the purview of the act, 
and, therefore, the Department has no jurisdiction over this pro- 
ceeding. On August 8, 1951, complainant filed a reply to the coun- 
terclaim generally denying the allegations of the counterclaim 
with the exception of the fact that complainant admitted repudi- 
ating the contract with respondent and declining to accept de- 
livery of the balance of the frozen grape pulp for the reasons set 
forth in the complaint. 

An oral hearing was held, by agreement of the parties, at 
* * *, Washington, on January 29, 1953. Complainant ap- 
peared by counsel and offered the testimony of 15 witnesses—14 
by deposition and 1 by oral testimony. Respondent appeared by 
counsel and offered the testimony of 7 witnesses—3 by deposition 
and 4 by oral testimony. Counsel for both parties filed briefs. 


FINDINGS OF FACT 
1. Complainant, * * *, is a corporation whose post office 
address is * * *, Wisconsin. 


2. Respondent, * * *, is a corporation whose post office ad- 
dress is * * *, Washington. At the time of the transaction 
involved herein respondent was licensed under the act. 


8. On or about October 4, 1950, in the course of interstate 
commerce, respondent entered into a contract with complainant 
whereby respondent agreed to sell, and complainant agreed to 
purchase, 200,000 pounds of 1950 pack frozen concord grape pulp, 
in 50-pound tins, stemmed and washed, f.o.b. * * *, Wash- 
ington, at an agreed price of 914 cents per pound. One carload 
was to be shipped immediately and the balance was to be stored 
and invoiced at the expiration of 30 days free storage, unless 
shipped prior to that time. The warehouse receipt and certificate 
of inspection were to be attached to the invoice. 

4. Inthe * * * frozen grape pulp, stemmed and washed, 
is known by the trade to be a commodity containing seeds, some 
skins, stems, and leaves. In that area a product totally free from 
seeds, stems, and leaves is known by the trade as grape puree. 


5. In the negotiations of the contract, * * *, a food 
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broker of * * *, Washington, acted as agent of respondent, 
and * * *, a food broker of * * *, Wisconsin, acted as 
agent of both respondent and complainant. On October 4, 1950, 
* * * prepared a memorandum of sale, copies of which were 


sent to * * * and complainant. 


6. On or about October 12, 1950, pursuant to the contract, 
respondent shipped from * * *, Washington, in car NP 
91360, 1,280 50-pound tins of frozen Concord grape pulp, stemmed 
and washed, to complainant at * * *, Wisconsin, and in- 
voiced the complainant therefor at the agreed price of $6,080. Said 
shipment was subject to sight draft which ccmplainant honored 
and paid on October 20, 1950. No warehouse receipt or certificate 
of inspection was attached. 


7. A federal shipping point inspection certificate covering the 
contents of car NP 91360 was issued on October 13, 1950. The 
certificate, a copy of which was received by complainant two or 
three days after the shipment arrived, reads in pertinent part as 
follows: 


“Style — Whole crushed. 

7 samples contain grapes that are reasonably uniform in 
color and maturity. 10 samples contain grapes that are fairly 
uniform in color and maturity. 1 sample contains grapes that 
are not fairly uniform in color and ripeness, with approxi- 
mately 20 percent of immature grapes. 

Stems and pieces of stems — 10 to 65 per pound, average 
26 per pound, consisting chiefly of loose pieces of stems. 
Leaves — 5 leaves found in 18 samples. 

No visual rot. 

Mold count — 0 to 8 percent (Howard method) 

Soluble solids — 13.4 to 13.8 percent (Rcfractometer) 
“Grade: No applicable grade for this product.” 


8. The carload arrived in * * *, Wisconsin, on October 
23, 1950, and complainant removed 248 cans to its plant for in- 
spection. On the same day, complainant advised * * * that 
it could not use the shipment because it contained seeds and con- 
siderable stems, leaves and sticks and requested that respondent 
refund the full amount of the invoice plus freight, storage, and 
other charges incurred by complainant on the shipment. Respond- 
ent refused to agree to this request, stating that the commodity 
delivered met contract specifications, and made demand on com- 
plainant for payment of the balance of the quantity specified in 
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the contract which had been placed in storage in accordance with 
the terms of the contract. Complainant refused to pay for or ac- 
cept any further part of the commodity. 


9. The formal complaint was filed on April 17, 1951, which 
was within 9 months after complainant’s alleged cause of action 
accrued. 

10. Respondent’s counterclaim was filed on July 16, 1951, 
which was within 9 months after its alleged cause of action ac- 
crued. 


CONCLUSIONS 

In this proceeding, complainant is seeking to recover the pur- 
chase price paid to respondent for the contents of car NP 91360, 
plus freight and other charges incurred in connection therewith, 
a total of $8,004.91. At the date of the hearing, the contents were 
still in storage in complainant’s name. Complainant contends that 
it contracted for frozen Concord grape pulp, 14 to 16 brix, and 
that the commodity received was not in compliance with the con- 
tract because it contained seeds, stems, and leaves and was less 
than 14 brix. Respondent contends that the contract was for 
frozen Concord grape pulp, without any specification as to brix, 
and that the commodity shipped was in accordance with the con- 
tract. 

The first question for consideration concerns the terms of the 
contract. The evidence shows that on June 3, 1950, * * * on 
behalf of respondent sent to some 250 prospective buyers and food 
brokers throughout the United States a letter as follows: 


“To Our Associates: 


Frozen Concord Grape Pulp 
1950 Pack 


“The extreme shortage existing on Concord Grape Pulp will 
create considerable demand for this item in 1950. 

“We are therefore giving you the opportunity to place S.A.P. 
contracts at this time against our limited production. Inven- 
tories will not be carried by packers and the quantity pro- 
cessed will be based upon orders on file during the harvesting 
season. We offer as follows: 
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50# Tins FROZEN CONCORD GRAPE PULP _§ S.A.P. 
Stemmed & Washed 
F.0O.B. * * *, Washington 
“It is suggested that you contact the trade and secure orders 
for their approximate requirements at this time and you can 
rest assured that the price when named will meet the ap- 
proval of these buyers and be competitive with other sections.” 

Following receipt of this letter * * * contacted complain- 
ant, informed it of the contents thereof, and was advised that 
complainant would be interested in purchasing 200,000 pounds 
of frozen grape pulp, 16-18 brix, in new 50-pound cans with grad- 
ing certificate of U. S. Department of Agriculture Inspector. On 
June 5, 1950, in a teletype conversation with * * *, * * 
indicated complainant’s interest in the offerand * * * Pl 
vised they would accept S.A.P. booking. On June 5, 1950, by sales 
memorandum, * * * confirmed the sale S.A.P. [subject ap- 
proval price] by respondent to complainant of “200,000#% 50+ 
tins Frozen Concord Grape Pulp, Stemmed and Washed, F.O.B., 
* * *, Washington, .. .’ This memorandum, copies of which 
were sent to * * * and complainant, made no reference to 
brix content. On June 6, 1950, * * * issued its sales memor- 
andum in accordance with the provisions of the sales memoran- 
dum of * * *. Beginning September 26, 1950, negotiations 
were carried on to fix price, starting with the price of 1014¢ 
a pound offered by respondent and resulting in final acceptance 
by respondent of complainant’s proposal of 914¢ a pound. 

After arriving at price, * * * by sales memorandum dated 
October 4, 1950, confirmed for the account of respondent complain- 
ant’s purchase and for the account of complainant respondent’s 
sale of “200,000# (50# tins) Frozen Concord Grape Pulp, Stem- 
med and Washed, F.O.B., * * *, Washington, .0914 lb.” A 
sales memorandum embodying these terms was issued by * * * 
on October 6, 1950, and a copy was forwarded to * * * and 
to respondent on that date. Neither of these sales memoranda 
containing any reference to brix content or to any other grade 
specification. The evidence indicates that a copy of the sales mem- 
orandum of * * * was furnished complainant, and that upon 
receipt thereof complainant sent to * * * a “Purchase Or- 
der” dated October 5, 1950, referring to the product as “200,000 
50# Cans at 914 cents lb, F.O.B. * * %, Wash. 14 to 16 
lbs. Straight 1950 Pack Frozen Concord Grape Pulp Packed in 
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Brix.” The evidence indicates that this purchase order was never 
transmitted to respondent or to * * *, 

Complainant contends that * * * was the agent of re- 
spondent and that the contract between the parties is made up 
of the purchase order of complainant, the acceptance thereof by 
* * *, and shipment of the first carload. Although * * * 
may have been initially the limited agent of respondent, it also 
became the agent of complainant when permitted to transmit 
offers and counteroffers on behalf of complainant. In other words, 
* * * acted as broker in negotiating the contract between the 
partners with implied authority to issue on behalf of the parties 
a broker’s memorandum of sale to evidence the terms agreed upon. 
There is no doubt that the broker’s memorandum of sale of Octo- 
ber 4, 1950, correctly sets forth the terms of the contract. With 
the exception of price, this memorandum is the same as the one 
issued by the broker in June 1950. No objection was made by com- 
plainant to the terms contained in this first memorandum. Conse- 
quently, when complainant offered to purchase at 914 cents per 
pound on October 2, 1950, and respondent confirmed the sale at 
that price, the contract was consummated on the terms, other than 
price, contained in the memorandum of June 5, 1950. It is con- 
cluded that the contract was for frozen Concord grape pulp, 
stemmed and washed, without any specification as to brix. 

It is conceded by the parties that within the Department of 
Agriculture there is no definition or grading standard for “Con- 
cord grape pulp, stemmed and washed,” “grape pulp,” or “grape 
puree.” We have found no court decisions construing these terms. 

At the hearing, complainant presented the cral testimony of 
* * * ~~ one of its principal officers, and by deposition the tes- 
timony of 14 other persons connected with the trade. Much of 
the testimony was offered for the purpose of establishing the 
customary trade meaning of the terms “grade pulp,” “frozen 
grape pulp,” “frozen grape pulp, stemmed and washed,” and 
“grape puree.” Much of the testimony of respondent’s witnesses 
also dealt with the matter of the customary trade meanings of 
the terms. While the testimony of complainant’s witnesses would 
tend to establish that in the Eastern markets grape pulp is synon- 
ymous with grape puree, we have concluded that those witnesses 
were generally unfamiliar with the term “frozen grape pulp, stem- 
med and washed.” Respondent’s evidence would indicate that in 
the * * * grape pulp, stemmed and washed, and grape pulp 
are known by the trade to be grape products containing seeds and 
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some stems and leaves and that if a product free from seeds, 
stems, and leaves is desired, the buyer will specify grape puree. 

Testimony is admissible to explain the meaning which usage 
has given to words or terms as used in any particular trade or 
locality. Valid usages concerning the subject matter of a contract 
of which the parties are chargeable with knowledge are by impli- 
cation incorporated therein, unless expressly or impliedly ex- 
cluded by its terms, and are admissible to aid in its interpretation, 
not as tending to contradict or vary the contract, but upon the 
theory that the usage forms a part of the contract. Where there 
is a question as to the meaning of descriptive words used in an 
f.o.b. contract of sale, the interpretation should be governed by 
the general understanding of the term at shipping point and not 
where the purchaser is in business. Richardson & Co. v. Cornforth, 
118 Fed. 325 (7th Cir., 1902); Scuran v. Hayden, Glorioso & 
Glorioso Corp., 4 A.D. 683, George Cuvert v. National Produce Co., 
9 A.D. 400; Peter Martori’s Sons, Inc. v. Posnack & Rosenthal, 
9 A.D. 1134. 

The inspection certificate shows the presence of some pieces 
of stems and leaves in the commodity sold to the complainant. As 
to pieces of stems, the certificate shows an average of 26 per 
pound in the samples taken, and as to pieces of leaves, 5 in 18 
samples. The testimony of respondent’s witnesses was to the effect 
that in the sale of frozen Concord grape pulp, stemmed and 
washed, the presence of stems, pieces of stems and leaves, was 
inevitable, and that the small quantity contained in the samples 
was within a reasonable tolerance. Respondent’s evidence further 
established that the commodity shipped was from the 1950 grape 
harvest which was of high quality and sugar content. Upon the 
facts of record, we conclude that there was no variance between 
the commodity ordered and the commodity received. 

Complainant also contends that the federal shipping point in- 
spection certificate was not attached to the invoice as called for 
in the contract. While the evidence shows that the certificate was 
not available to respondent until a few days after the shipment 
was made, this did not excuse respondent from complying with 
its contract obligation. However, it appears that the sight draft 
was paid on October 20, 1950, and it was not until after the re- 
ceipt of the shipment on October 23, 1950, that any question was 
raised as to the inspection certificate. In our opinion complainant 
either waived the furnishing of the certificate with the invoice or 
it became immaterial in the light of subsequent events. 
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In its counterclaim respondent alleges that by reason of com- 
plainant’s repudiation of the contract, respondent was damaged 
in the sum of $835.94, the storage charges on the undelivered 
portion of the commodity for the 60-day period between the ex- 
piration of the 30-day free storage period and the date of sale 
and delivery to others, together with the sum of $71.70 interest 
upon the remaining balance of the purchase price, a total damage 
of $407.64. Respondent has failed to show when the commodity in 
storage at * * *, Washington, was resold, that it incurred 
the storage charges claimed, or in fact that it was necessary to 
incur such charges. For this reason, respondent is not entitled to 
recover on its counterclaim. 

Respondent also alleged that the sale of frozen Concord grape 
pulp, stemmed and washed, is not within the purview of the act, 
and therefore the Department has no jurisdiction in this proceed- 
ing. We conclude that the grape commodity herein involved is a 
perishable agricultural commodity within the meaning of the act. 

In view of what has been said, the complaint and the counter- 


claim should both be dismissed. 


ORDER 


The complaint and counterclaim filed herein are dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3784) 


D. L. P1azzA COMPANY v. AL KAISER AND Bros. PACA Docket 
No. 6028. Decided January 27, 1954. 


Failure to Pay Balance of Purchase Price of Peaches— 
Evidence—Fruit Met Contract Requirements 


Where complainant claimed reparation in the amount of the balance of the 
purchase price of a carload of peaches sold by it to respondent, and the 
latter alleged that it was justified in deducting from the purchase price 
the amount of its loss sustained as a result of bruised and damaged 
peaches found in the shipment upon arrival, held, the evidence shows 
that the peaches met the contract requirements and, therefore, complain- 
ant is entitled to an award of reparation for the balance of the purchase 


price. 
D. L. Piazza Company, of Minneapolis, Minnesota, complainant, pro se. 
Golbus & Golbus, Chicago, Illinois for respondent. Miss Lenore H. Lang- 


ford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

Complainant alleges in its complaint filed on March 27, 1953 
that it sold to respondent a carload of peaches, that the peaches 
were accepted by respondent; who paid only a part of the purchase 
price, and that there remains due and owing to complainant the 
sum of $237.25. Complainant asks reparation in that amount. 

A copy of the report of investigation made by the Department 
was served upon the complainant on June 8, 1953. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on the same date. 

Respondent filed an answer to the complaint on June 29, 1953, 
denying liability to complainant for the amount claimed. Respond- 
ent admits the purchase and acceptance of the carload of peaches, 
but claims that it was justified in deducting from the purchase 
price the amount of its loss sustained as a result of bruised and 
damaged peaches found in the shipment upon arrival. 

The amount involved in this proceeding is under $500. The 
issues, therefore, were submitted under the shortened method 
of procedure provided by the rules of practice. In accordance 
with this procedure, complainant filed an opening statement of 
facts on July 17, 1958. Respondent’s answering statement was 
received on September 10, 1953. Complainant waived its right 
to file a statement in reply and rested its case upon the evidence 
already contained in the record. 


FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a corporation, whose 
address is 100 North Seventh Street, Minneapolis 3, Minnesota. 


2. Respondent is a partnership composed of Al Kaiser, Fred 
Kaiser, Harvey Kaiser and Fanny Kaiser, doing business as Al 
Kaiser & Bros., whose address is 216 South Water Market, Chi- 
cago 8, Illinois. At the time of this transaction, respondent was 
licensed under the Act. 

8. On or about July 26, 1952, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of California Elberta peaches, U.S. No. 1, Dan Dee O 
Brand, consisting of 1802 boxes, various siz-s, at the agreed pur- 
chase price of $1.35 per box, plus $35 for precooling, for a total 
purchase price of $1792.70, f.o.b. shipping point acceptance. 
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4. A Federal-State inspection of the peaches was made at ship- 
ping point on July 25, 1952, the report of which shows that the 
peaches were “mature; mostly firm, some firm ripe, average 8% 
hard ; well formed. Many showed 14 or more of surface red blush. 
No decay. Defects within grade tolerance. U.S. No. 1 Standard 
pack.” 

5. The peaches were shipped on July 25, 1952, in car PFE 
47356 from Sanger, California, in interstate commerce, to re- 
spondent at Chicago, Illinois. On July 30, 1952, respondent sold 
and diverted the carload of peaches to the Atlantic Commission 
Company, St. Louis, Missouri. 

6. The peaches arrived at St. Louis, Missouri, on August 1, 
1952, and the consignee notified respondent of its dissatisfaction 
with the peaches because of condition. A Federal inspection was 
requested, and at 4:05 p.m. on the date of arrival a restricted 
inspection was made showing the following condition: “Stock 
hard to ripe, mostly firm; ground color light green to yellow, 
mostly turning. No decay. In most samples 3 to 20%, in many 
none, average approximately 6% of stock scattered through pack 
damaged, including 2% seriously damaged by bruising affecting 
firm to ripe stock.” 

7. By letter dated August 22, 1952, respondent sent complain- 
ant an accounting covering its disposition of the carload of peaches 
and enclosed its check in the amount of $1555.45, or $237.25 less 
than the agreed purchase price. On August 26, 1952, complainant 
acknowledged receipt of the check and notified respondent that 
it was being accepted as part payment of the purchase price. Re- 
spondent has not paid the balance of $237.25. 

8. The formal complaint was filed on March 27, 1953, which 
was within 9 months from the time the cause of action herein 
alleged accrued. 


CONCLUSIONS 


There is no dispute with respect to the terms of the contract. 
The contract was for a carload of U.S. No. 1 peaches at a purchase 
price of $1.35 per box, plus precooling, f.o.b. acceptance. Under 
the regulations, the f.o.b. acceptance term means that the buyer 
assumes full responsibility for the goods at shipping point and 
has no right of rejection on arrival, nor has he any recourse 
against the shipper because of any change in condition of the pro- 
duce in transit, unless the produce when shipped was not in suit- 


able shipping condition. 
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It is respondent’s contention in this case that the peaches were 
abnormally deteriorated upon arrival and that the condition of 
the peaches showed they were not in suitable shipping condition 
when shipped. Apparently, transportation service and conditions 
were normal. Respondent says if it had not been for the f.o.b. 
acceptance feature of the contract, it would have been entitled 
to reject the peaches upon arrival. Respondent, then, in effect, 
alleges a breach of contract on the part of complainant. The bur- 
den of proof rests upon respondent to establish by a preponder- 
ance of the evidence the breach alleged. 


A full Federal-State inspection of the peaches on the date of 
shipment shows that they were U.S. No. 1 Standard pack, with 
no decay, at the time of shipment. Respondent relies principally 
upon the Federal inspection made upon arrival of the peaches at 
St. Louis, Missouri, to which point they were diverted by respond- 
ent four days after it purchased the shipment from complainant. 
This inspection was obtained by respondent’s consignee, Atlantic 
Commission Company, and was restricted to the two upper layers 
of the load and to condition only. The report of this inspection 
shows an average of 6 percent of the stock damaged by bruising, 
including 2 percent seriously damaged. Upon the basis of this 
inspection report, we cannot agree with respondent’s claim that 
the peaches were abnormally deteriorated upon arrival. The tol- 
erance for damage permitted by the United States Standards in 
U.S. No. 1 peaches is 10 percent, 5 percent of which is allowed 
for defects causing serious damage. An additional tolerance of 2 
percent is permitted for soft or overripe peaches or decay enroute 
or at destination. The 6 percent average for bruised peaches is 
well within the tolerance, and also the 2 percent seriously dam- 
aged. The report also indicates that in 25 to 45 percent [many] 
of the samples examined, there was no bruising detected. 


We think the evidence submitted by respondent is not sufficient 
to overcome the prima facie evidence submitted by complainant 
in the form of the shipping point inspection report showing that 
the peaches were not only in suitable shipping condition at the 
time of shipment, but met the grade of U.S. No. 1 in compliance 
with the contract. So respondent has failed to sustain the burden 
of proof resting upon it to show that complainant breached the 
contract as alleged by respondent. Respondent acceptcd the peaches 
and is liable to complainant for the full purchase price, less any 
damages it can show resulted from a breach of contract on the 
part of complainant. I!aving failed to establish a breach of con- 
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tract by complainant, respondent is liable to complainant in the 
full amount of $1792.70. Respondent has paid only $1555.45 and 
remains indebted to complainant in the sum of $237.25. 

In its answering statement, respondent attempted to assert a 
counterclaim for its damages, including loss of profit, sustained 
as a result of the bruised condition of the peaches upon arrival 
at St. Louis. In view of the conclusions herein reached, it is not 
necessary to discuss the attempted assertion of the counterclaim. 

Complainant should be awarded reparation for the balance of 
the purchase price, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $237.25, with interest thereon 
at the rate of 5 percent per annum from August 1, 1952, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 3785) 


PACA Docket No. 5554. Decided January 4, 1954. Complainant 
pro se. Respondent pro se. Mr. James A. O’Donnell, Presiding 
Officer. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3786) 


PACA Docket No. 6018. Decided January 20, 1954. Messrs. Van 
Dyke & Shaw, of Stockton, California, for complainant. Mr. D. 
Boone Dawson, of Charleston, West Virginia, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. Decision by Thomas J. 


Flavin, Judicial Officer. 
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COURT DECISION 


ANTHONY J. CELLA v. UNITED STATES OF AMERICA AND EZRA TAFT 
BENSON, SECRETARY OF AGRICULTURE OF THE UNITED STATES 
(U.S.C.A. 7th Cir., 1953) Decided December 2, 1953. 


IN THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH 
CIRCUIT 


No. 10744 


Suspension of Registration—Order of Judicial Officer 
Affirmed by Court 


Where petitioner sought a review of an order of the Judicial Officer sus- 
pending petitioner’s registration under the act as a dealer in livestock 
in the Union Stock Yards, Chicago, Illinois, and directing petitioner to 
cease and desist from obtaining false weights from weighmasters and 
causing false entries to be made in accounts and records, and to keep 
full and correct accounts and records, upon review of this case the 
United States Court of Appeals for the Seventh Circuit affirmed the 
order of the Judicial Officer, acting for the Secretary of Agriculture. 





Findings Supported by Substantial Evidence 


The Court ruled that on the record as a whole, substantial evidence supports 
the findings of the Judicial Officer and that his findings are sufficient 
to support the order issued by him. 


Creditability of Witnesses Determined by Hearing Officer 





Where petitioner attacked the admissibility and the probative value of the 
testimony of the weighmasters on the ground that four of them had 
previously given sworn statements denying the charges made herein, the 
Court held that petitioner’s contention is without merit, since the hear- 
ing officer observed these witnesses upon the stand and the matter of 
their creditability was for him to decide. 


Unwillful Destruction of Documents Not Constituting Sup- 
pression of Evidence—Due Process 


Where the prior statements of the four weighmasters were lost or destroyed, 
and the Government was unable to produce them at the hearing upon 
petitioner’s demand, held, that petitioner’s contention that this amounted 
to a suppression of evidence and has resulted in a denial of due process 
cannot be sustained, since there is no suggestion that the destruction 
of the statements was wilful, and no prejudice to petitioner resulted 
from the destruction of the statements. 


Adequacy of Order of Inquiry 





Petitioner’s contention that the order of inquiry was fatally defective for 
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lack of specificity in that it refers to “divers other times during the 
year 1950”, held, to be erroneous, since the weighmasters admittedly 
accepted cash payments on numerous occasions from many dealers and 

























AFT knew for certain which dealers paid them for false weights, and there 
TES was no doubt that the weighmasters gave false weights, even though 
they could not supply the minutia at the hearing because they did not 
keep any records of their illegal and dishonest transactions. 
H 
Nature of Liability for Violations of Provisions of Packers 
and Stockyards Act 
Although the Act provides for both civil and penal liability for violations 
of its provisions, under the order of the Judicial Officer petitioner is 
not sentenced to imprisonment or fined, since the order invokes only 
civil administrative remedies and there can be no argument but that 
the cease and desist portion of the order fals within that category, 
me- and the suspension of petitioner’s privilege to trade as a cattle dealer 
ock in the Union Stockyards is not primarily punishment for a past offense 
| to but is a necessary power granted to the Secretary of Agriculture to 
a assure a proper adherence to the provisions of the Act. 
“a Administrative Proceeding—Requirement of Apprisal of 
Issues in Controversy 
In an administrative proceeding the only essential requirement is that the 
party proceeded against be reasonably apprised of the issues in con- 
troversy, and any such notice is adequate in the absence of a showing 
- that a party was misled. 
Scope of Functions of Hearing Examiner—Due Process 
Where petitioner protested that the hearing examiner ordered the taking 
of the testimony of each weighmaster witness at one sitting, the Court 
he ruled that while administrative convenience or even necessity cannot 
ad override the constitutional requirements of due process, in administra- 
he tive hearings, the hearing examiner has wide latitude as to all phases 
“ of the conduct of the hearing, including the manner in which the hear- 


ing will proceed. 






Power of Congress to Make Legislation Permanent 





Congress has the power to enact permanent legislation in an appropriation 
act, and the insertion of the word “hereafter” by Congress as a method 








i, of making legislation permanent is a well-known practice. 

n 

' Scope of Order of Suspension of Registration 

n Petitioner’s contention that the phrase, “any violation of the Act,” is limited 
d to any provision of the Act relating to solvency or financial responsibility, 





is not well taken, for, to support the position of petitioner would be to 
construe the statute in a spirit of “mutilating narrowness.” 





John J. Toohey, for respondent, appellant. J. Stephen Doyle, Jr., Neil Brooks 
and Donald A. Campbell, for the Government. 
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Before Duffy, Finnegan and Lindley, Circuit Judges. 


Duffy, Circuit Judge. Petitioner seeks a review of an order of 
the Judicial Officer of the U. S. Department of Agriculture act- 
ing for the Secretary of Agriculture, suspending petitioner’s reg- 
istration under the Packers and Stockyards Act, 7 U.S. C. A., Sec. 
181, et seq., as a dealer in livestock in the Union Stockyards, 
Chicago, Illinois. 

This proceeding was instituted by serving upon petitioner an 
order of inquiry and notice of hearing which charged that on 
specific occasions in October, 1950, and at divers other times dur- 
ing the year 1950, in connection with the sale of cattle, by reason 
of cash payments made or other compensation given, petitioner 
caused various weighmasters to weigh cattle at more than their 
true weight and to issue scale tickets showing weights greater 
than the true weights of the cattle. The order of inquiry also 
averred that during 1950 petitioner failed to keep such records 
and memoranda of his business transactions as would fully and 
correctly disclose all expenses incurred in his dealer operations, 
and that he wilfully caused the making of false entries in the 
records of the stockyards company. 

The answer of petitioner admitted his registration as a dealer 
and that the Union Stockyards is a posted stockyards subject to 
the provisions of the Packers and Stockyards Act, but it denied 
the other allegations. In addition petitioner moved that the allega- 
tion that he had paid certain sums of money to weighmasters “at 
divers times during the year 1950” be stricken or, in the alterna- 
tive, that a more detailed statement be given. 

It came to the attention of the Secretary of Agriculture that 
there was a widespread practice at the Union Stockyards in Chi- 
cago of dealers in livestock bribing weighmasters to falsely weigh 
cattle. The Director of the Livestock Branch, Production and Mar- 
keting Administration, estimated the total value of such false 
weights to be approximately $1,000,000 a year. An investigation 
was undertaken. 

The proceeding involving the petitioner, Anthony J. Cella, was 
one brought against 56 registered dealers at the Chicago Union 
Stockyards. Consent orders suspending the dealer’s privileges 
were issued in 23 cases, but in 29 cases, including the one now 
before us, an administrative hearing was held before a hearing 
examiner appointed under Sec. 11 of the Administrative Proce- 
dure Act, 5 U.S.C. A., Sec. 1010. 

Five former weighmasters were called as witnesses. The gov- 
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ernment filed a motion with respect to each weighmaster, request- 
ing that he be permitted to testify in a single appearance with 
respect to all the dealers to whom it was claimed he had given 
false weights. In the instant proceeding the government filed 5 
separate motions to take the testimony of the five weighmasters 
as to their transactions with the petitioner. The proposed pro- 
cedure was vigorously protested and objected to by petitioner, 
who claimed that the method proposed was a mass approach which 
had the effect of depriving him of a separate hearing on the merits, 
and that such procedure would tend to confuse the witnesses and 
the examiner. 

The government urged that if each case were heard separately 
most of the weighmasters would be required to appear in from 
20 to 40 different proceedings covering a period of from one year 
to eighteen months; that the memories of witnesses would become 
less clear with the passage of time; that some of the witnesses 
would not be available at the later hearing; that separate hearings 
would be unduly burdensome for the witnesses; that the possi- 
bility of intimidating witnesses would be increased (and a show- 
ing was made that one weighmaster had already been threatened 
by means of an anonymous telephone call). 

Overruling petitioner’s objections, the procedure adopted was 
that each weighmaster would testify and then be crossexamined 
with respect to the transactions involving a particular dealer. The 
proceeding against that dealer would then be recessed and the 
testimony of such weighmaster would be taken in the other pro- 
ceedings in which his testimony would be relevant. For the con- 
venience of attorneys representing several dealers, hearings were 
scheduled so that all the cases handled by a particular attorney 
or law firm in which a particular witness testified were heard con- 
secutively and on fixed dates. 

The examiner announced that each case would be considered 
separate and distinct from the others and that full opportunity 
would be given “for complete cross-examination and the confront- 
ing of witnesses.”’ He ruled that substantial rights of the dealers 
would not be prejudiced by the proposed procedure. 

The five former weighmasters testified before the hearing ex- 
aminer on August 14, 21, 23, and September 19, 1951, and each 
was cross-examined by counsel representing petitioner. The peti- 
tioner testified in his own behalf on November 9, 1951. 

In the Chicago Union Stockyards the weighmasters’ cages are 
located inside the scale house. When cattle are to be weighed, they 
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are driven upon a scale platform, and by speaking to the weigh- 
master through a tube, a commission firm representative or stock- 
yard employee informs the weighmaster of the names of the buyer, 
seller and commission house. The weighmaster determines the 
weight of the draft of cattle by moving the main poise along the 
weighbeam and adjusting the fractional poise until the needle of 
the over-under indicator is in the center of the indicator target, 
and the weighbeam is balanced. He then inserts the scale ticket 
into the slot of the printing mechanism which is a part of the poise 
assembly, and, pressing a hand lever, thus records the weight of 
the cattle on the scale ticket. The correct weight appears on the 
scale ticket only if the weighbeam is properly balanced and pro- 
viding the ticket is printed without moving any part of the poise 
assembly. However, any desired weight could be impressed on 
the scale ticket merely by moving the poise asscmbly to the de- 
sired position prior to pressing the handle of the printing device. 
The weight printed on the scale ticket determines the price which 
the buyer pays to the seller. 

The five weighmasters testified that in order to overweigh pe- 
titioner’s cattle, they first properly balanced the weighbeam and 
then moved the poise assembly to add weight before pressing the 
lever of the printing device. 

One of the former weighmasters, Michael Shanahan, testified 
that he had weighed cattle for petitioner in 1950 and that peti- 
tioner personally told him “what weight he wanted put on them”; 
that pursuant to such requests he added weight to various drafts 
of cattle weighed for petitioner during 1950; that he reccived $40 
to $50 during 1950 for adding weight to cattle being sold by peti- 
tioner, Anthony Cella. 

The four other former weighmasters testified that they had 
added weight to cattle for Anthony Cella, but were requested to 
do so by Anthony’s brother, John Cella; and that John Cclla told 
them that the cattle belonged to Anthony. Cornelius Knudson tes- 
tified that on several occasions during the year 1950 he added 
100 lbs. weight to Anthony Cella’s cattle, and that John Cella paid 
him at the rate of $3 per 100 lbs. for the weight added. Edward 
Hoffman testified that in the latter part of November or early part 
of December, 1950, he added weight to the cattle he weighed at 
scale A-3 for Anthony Cella; that the cattle were brought in by 
John Cella, and that he was paid $4 or $5 in the scale house by 
John Cella for the transaction. He also testified that he added 
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100 lbs. on another draft of Anthony Cella’s cattle but was not 
paid for that transaction. 

The five former weighmasters gave their testimony covering 
transactions which occurred from 8 to 20 months prior to the date 
of their testimony. During the period covered each had weighed 
livestock at various scales in the stockyards. Usually each weigh- 
master would be assigned to one scale for about two or three 
weeks and then shifted. The weighmasters would often weigh as 
many as 400 drafts of cattle in an average weighing day. At the 
time that they testified all had been discharged from their jobs 
in the Chicago Union Stockyards. The witnesses could not recall 
the exact scales or the precise weights of cattle, nor the exact 
dates when the transactions took place, but in some instances 
did recall the amount of weight that had been added. 

On October 31, 1952, the Judicial Officer issued the decision 
and order under review in this case. The findings of fact were 
substantially similar to the findings which had been made by the 
hearing examiner. Among same were that on various occasions 
during the year 1950 petitioner personally requested Weighmas- 
ter Shanahan to add weights to certain drafts of cattle which the 
petitioner was selling and that Shanahan did so; that on various 
occasions during the year 1950 petitioner’s brother, John Cella, 
requested several of the weighmasters, who were named, to add 
weight to drafts of cattle which petitioner was selling, and that 
scale tickets were issued showing the weights of such cattle to be 
greater than the correct weights thereof; that petitioner or his 
brother, John Cella, acting for the petitioner, gave cash payments 
to each of such weighmasters; that these payments were intended 
by the petitioner and his brother, John Cella, and accepted by the 
weighmasters, as compensation for the weight added to the drafts 
of petitioner’s cattle; that John Cella acted as an agent of or co- 
principal with the petitioner in requesting and paying for false 
weights which were added to the petitioner’s cattle. 

The Judicial Officer concluded that petitioner engaged in or used 
an unfair, unjustly discriminatory and deceptive practice, in viola- 
tion of Sec. 312(a) of the Act; and that the wilful causing of the 
making of false records constituted a violation of Sec. 402 of the 
Act, which incorporates Sec. 10 of the Federal Trade Commission 
Act. The Judicial Officer concluded that the failure of petitioner 
to make and keep records of his payments to the weighmasters 
violated Sec. 401 of the Act. In the order which the Judicial Officer 
entered the petitioner was ordered to cease and d-sist from ob:ain- 
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ing false weights from weighmasters and from causing false en- 
tries to be made in accounts and records; he was also ordered 
to keep full and correct accounts and records; and his registra- 
tion as a cattle dealer was suspended for six months. (The hear- 
ing officer had recommended a suspension for a period of 12 
months. ) 


The Judicial Officer found that Weighmaster Joseph Quinn 
weighed cattle owned by petitioner at more than their correct 
weight on seven specific occasions which were set forth in the 
order of inquiry; however, the Judicial Officer did not find that 
petitioner requested or paid for such padded weights. Therefore, 
the findings made and the sanctions imposed were based upon tes- 
timony as to “divers other times during the year 1950.” 


Petitioner attacks the admissibility and the probative value of 
the testimony of the weighmasters, on the ground that four of 
them had previously given sworn statements denying the charges 
made herein. The four admitted that they had made such denials, 
but explained that after the attorney for their union had informed 
them that under the statute they would receive immunity if they 
testified under supoena, they repudiated their earlier erroneous 
statements. The fact that four of the five weighmaster witnesses 
gave prior contradictory statements affects only the weight to be 
given to their testimony. The contentions of petitioner that such 
testimony is inadmissible cannot be sustained. The hearing officer 
observed these witnesses upon the stand. He was the trier of the 
facts. The matter of their credibility was for him to dec:de. Great 
Western Food Distributors v. Brannan, 7 Cir., 201 F. 2d 476, 479. 

The prior statements of the four weighmasters were lost or 
destroyed, and the government was unable to produce them upon 
the hearing upon petitioner’s demand. Citing cases such as Mouney 
v. Holohan, 294 U. S. 108, and United States v. Krulewitch, 145 
F. 2d 76, petitioner insists that this amounted to a suppression of 
evidence and has resulted in a denial of due process. We think 
this contention is without merit. There is no suggestion that the 
destruction of the statements was wilful. The substance of the 
prior statements was freely given. Why the earlier statements 
were given and later repudiated by the witnesses was explained. 
No prejudice to petitioner resulted from the destruction of the 
statements. In this connection it might be noted that Weighmaster 
Knudson testified, and he had not given a previous contradictory 
statement. 

It is our view, and we so hold, that on the record as a whole, 
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substantial evidence supports the findings of the Judicial Officer 
and that his findings are sufficient to support the order issued by 
him. 

Petitioner insists that the order of inquiry was fatally defective 
for lack of specificity in that it refers to “at divers other times 
during the year 1950.” and that the decision and order should be 
set aside because petitioner was not furnished with a bill of par- 
ticulars specifying the exact weighing transactions involved. 


The government was unable to furnish the details demanded 
because the weighmasters could not recall them. Each weighmas- 
ter weighed from 150 to 400 drafts of cattle daily. Every few 
weeks the weighmasters were shifted to different scales. They 
admittedly accepted cash payments on numerous occasions from 
many dealers. They knew for certain which dealers paid them for 
false weights but naturally they did not keep any records of these 
illegal and dishonest transactions. Thus, when they testified it 
was with certainty that at various times during 1950 they had 
been requested by petitioner or by his brother, John, acting in 
petitioner’s behalf, to give false weights, and there was no doubt 
that they had done so, even though they could not supply the 
minutia at the hearing. 

Petitioner cites many cases involving the insufficiency of in- 
dictments and information in criminal cases. Indeed petitioner’s 
position is shown in his statement, “True, it is not a criminal 
action, but it is penal in character and in the absence of any law 
directly in point, the decisions in criminal actions must be applied.” 
He also asserts, “ * * * the case partakes more nearly of the 
aspects of the criminal law than any other branch of law * * *.” 

The Packers and Stockyards Act provides for both civil and 
penal liability for violations of its provisions. Under the order of 
the Judicial Officer petitioner is not sentenced to imprisonment or 
fined. Instead, the order invokes only civil administrative remedies. 
There can be no argument but that the cease and desist portion 
of the order falls within that category. The suspension of peti- 
tioner’s privilege to trade as a cattle dealer in the Union Stock- 
yards “ * * * is not primarily punishment for a past offense but 
is a necessary power granted to the Secretary of Agriculture to 
assure a proper adherence to the provisions of the Act.” Nichols 
& Co. v. Secretary of Agriculture, 1 Cir., 181 F. 2d 651, 659. See 
also: Nelson v. Secretary of Agriculture, 7 Cir., 1383 F. 2d 453, 
456; Board of Trade of the City of Ch‘cago v. Wallace, 7 Cir., 67 
F, 2d 402, 407; Farmers’ Livestock Commission Co. v. United 
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States, 3-Judge court, 1931, E. D., Ill., 54 F. 2d 375, 378. “Reme- 
dial sanctions may be of varying types. One which is characteris- 
tically free of the punitive criminal element is revocation of a 
privilege voluntarily granted.” Helvering v. Mitchell, 303 U. S. 
391, 399. Disbarment is a sanction of this type. Ex parte Wall, 
107 U. S. 265. 


In an administrative proceeding it is only necessary that the 
one proceeded against be reasonably apprised of the issues in 
controvery, and any such notice is adequate in the absence of a 
showing that a party was misled. Wallace Corp. v. N. L. R. B., 
823 U.S. 248, 253; American Newspaper Publishers Assn. v. N. 
L. R. B., 7 Cir., 193 F. 2d 782, 799. Here the order of inquiry in- 
formed petitioner of the matters which were to be in issue. Before 
the hearing commenced he was informed of the names of the five 
weighmasters who would be called to testify. Furthermore, he had 
two months after the conclusion of the government’s case against 
him before he was called upon to present his defense. We hold 
there was no failure of due process in this respect. 


Petitioner urges that his rights were violated and he did not 
obtain a full and fair hearing because the examiner ordered the 
taking of the testimony of each weighmaster witness at one sit- 
ting. True it is that administrative convenience or even necessity 
cannot override the constitutional requirements of due process. 
Ohio Bell Telephone Co. v. Public Utilities Commission of Ohio, 
301 U.S. 292, 304. However, in administrative hearings the hear- 
ing examiner has wide latitude as to all phases of the conduct 
of the hearing, including the manner in which the hearing will 
proceed. Radio Corp. v. United States, 341 U. S. 412, 420; Wal- 
lace v. N. L. R. B., supra, p. 253; N. L. R. B. v. Algoma Plywood 
& Veneer Co., 7 Cir., 121 F. 2d 602, 604. Administrative agencies 
should be “free to fashion their own rules of procedure and to 
pursue methods of inquiry capable of permitting thcm to discharge 
their multitudinous duties.” Federal Communications Comm. v. 
Pottsville Broadcasting Co., 309 U.S. 134, 143. We hold that under 
the circumstances here obtaining petitioner was not deprived of a 
full and fair hearing, and that there was no failure of due process 
in this respect. 


Petitioner urges that the Secretary of Agriculture has no au- 
thority under the Packers and Stockyards Act to suspend peti- 
tioner’s registration for the violations found. Petitioner says that 
the Secretary’s asserted authority is based upon a provision in the 
1944 Agriculture Appropriations Act, and that such authority 
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expired with the appropriation to which the limiting proviso was 
appended. Petitioner also insists that if the Secretary has the 
authority to suspend a dealer’s registration, it is limited to viola- 
tions of the regulations designed to insure solvency of registrants, 
and that it did not extend to violations of all kinds. 

On the first point petitioner argues that the appropriation is 
not a permanent one and cites two opinions of the Attorney Gen- 
eral to the effect that the presumption is against the permanency 
of general enactments in an appropriation act, and that no clause, 
phrase or section of an appropriation act should be construed as 
permanent legislation unless such words are used therein to make 
that purpose clear. 

As originally passed, the Packers and Stockyards Act did not 
contain any provision for the suspension of a registrant. However, 
in the annual Agriculture Appropriations Act trom 1925 to 1948, 
the following rider was attached: ‘‘Whenever, after due notice 
and hearing, the Secretary finds any registrant is insolvent or has 
violated any provisions of said Act he may issue an order sus- 
pending such registrant for a reasonable specified period.” In the 
1944 Agricultural Appropriations Act, Congress inserted the 
word, “hereafter,” before a provision similar to the above con- 
tained in the previous appropriations acts. Undoubtedly this was 
done for the purpose of making the legislation permanent.’ Con- 
gress has the power to enact permanent legislation in an appro- 
priation act. United States v. Dickerson, 310 U. S. 554, 555. The 
use of the word “hereafter” by Congress as a method of making 
legislation permanent is a well-known practice.? The insertion of 
the word “hereafter” in the Army Appropriation Act for the fiscal 
year 1903 was held to make the provision permanent legislation. 
United States v. Vulte, 233 U. S. 509, 512. 


In the alternative petitioner seeks a narrow construction of the 
provision, ‘Provided, that hereafter, the Secretary may require 
reasonable bonds from every market agency and dealer, under 
such rules and regulations as he may prescribe, to sccure the per- 


1. The permanent character of the power of the Secretary to suspend was specifically referred 
to in the hearings on the Agricultural Appropriations Bill of 1945. In referring to changes 
from the 1944 Act, Congressman, Tarver, Chairman of the Subcommittee, said: “For examp!e, 
the elimination of the proviso in the Packers and Stockyards Act appropriation; that, I 
assume, was because that is now permanent law and it is unnecessary to carry it from year 
to year.” Mr.Kitchen, who was testifying for the Agriculture Depar:ment, affirmed Congress- 
man Tarver’s views (Hearings before Subcommittee of the Comm. on Appropriations, House 
of Representatives, 78th Cong. 2d Sess., on the Agriculture Dept. Appropriation Bill for 1945, 
page 1232.) 

2. Cannon’s Precedents of the House of Representatives. Vol. 7 Sec. 1396, pp 411-413. 
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formance of their obligations, and whenever, after due notice 
and hearing, the Secretary finds any registrant is insolvent or has 
violated any provisions of said Act he may issue an order suspend- 
ing registrant for a reasonable specified period.” Petitioner argues 
that the emphasis of the entire proviso is on insolvency and that 
the phrase, ‘‘any provisions of the Act,” is limited to any pro- 
vision relating to solvency or financial responsibility. 

We must assume that Congress meant what it said when grant- 
ing the power to the Secretary to suspend a registrant who “has 
violated any provisions of said Act.” To support the position of 
petitioner would be to construe the statute in a spirit of “muti- 
lating narrowness.” See United States v. Hutcheson, 312 U.S. 219, 
225. 

The order of the Judicial Officer, acting for the Secretary of 
Agriculture is affirmed. 
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